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mauy- Kxg
cijk Ki=WiZ 1bhiztbi dij gZ° gibewaKitii Pig jsNbKvix NUbv] 17tk G chs$
cijik ibhviZtbi dij gZ nigiQ el tjuiKi] ninigkiB NUIQ Ggb gibewaKvi NUbv|
hi™ I msieavtbi 35 (5) Abt'Qf™ elYZ ArQ, (itKib e 131K hdYy t~ Igv hiBte by IKsey
iboi, AgibilK ev jyAbKi ~U 1™ 1y hiBte by iKser Kinvi I minZ Abiic e’envi Kiv
hiBte bv]0l 54 avivg tMdZvil nigiQ el TjiK| AtbK t9I{TB Zv IWRIZK DiTk’
PiiZvt 1 nwZavi] Ah_v ngiwbi wKkKvi nigiQb AibiKB| 1i'tej, Rigij, AIY
PpezZimn AfbiKiB gZ" nigiQ cijik ibhvzib] hvi vei*fx tmv'Pvi nigfQ ki mvaviY
gbl] GiMiq GimiQ gibewakvi msMvb_ tjvl |

DjL", 1998 mitj XiKvi Mhe cijk mixkix GjuKv T 1K iekie " vjiqi QT kigig tiRy
i‘tejiK 1SR vix Kihiera 54 avivg tMdZvi Kii Ges cijk diRiZ ibhizibi dij
i‘fej guiv hig] G NUbig miiv 71k Zie ciZet™ 1 So 11V Ges 54 aviv I 167 aviv
enZj Kivi “we 1V] ZrKvjxb miKvi i'tej nZ'v Z 181 Rb" iePviciZ nieel ingwb
Litbi mgStq GKiU vePvi tefifig Z°S Kigiu Mvb Kii] Z°S Kigil Z°$ tkil
tdSR vix Kihieria 54 1 167 aviv mstkiab Kivi Rb™ Kizcq mewik ¢ b Kitj 1 Zy
e/ engZ ngib] GiB ciitciqltZ 1998 mitj ewsjvi™k ijMj GBW GU mwimm Ui+
(ev=) mn Aii 1 KigKiU gibewaKvi msMvb gnigib™ merg tKifUi niBiKw iefviM GKiU
iU iciUkb “viqi Kii] N Thibx tkil gnigio” niBiKiU MZ 7B Gicj, 2003 tdiR i
Kihieta 54 1 167 aviv mstkiatbi Rb™ GK hMSKvix ivg ¢ vb Ktib| miKdii Zid
t 1K mexg tKiUT Aicyj riefviM D3 ivigi rei'tx Avcrj “vigi Kiv nigiQ] miKvi
BiZgta™ Aicxj Thibxi Rb™ 2 evi mgq 1biqiQ] cieZxdZ 4w A=, 2003 niBfKWU
iefiiMi 1ePiiciZ Rbie Gm tK imbnv Ges iePiciZ Rbie kiidDiTh PKjvvi Aci
GKiU gigjvg TSR vix Kihiera 54 1 167 avivi Dci Ab” GKiU iviqi gia'tg Avi I 1KQ
bt~ kbv ¢ b Kiib|

CWIKi Pun™v Abhigr Aigiv 1SR viix Kihiela 54 aviv ibtq ev+ efjiUtbi GKiU etk
msL'v cKik KilQ| hv cWKiK DcKZ Kite etj Aigit™ i iekim| &
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141/1, tm_bewMPv (3-5g Zjv), XiKi-1000 O fdibt 9349126, 8317185 O d'-t +88-02-9347107
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54 1 167 avtv mstkvaib
niBIKviUT hMvSKvix ivg

BoWiciUU BDibFwmiUT fgavex Qul
kigig fiRv i'fej] 21 eQi eqmx GB
tgavex Qul 1998 miji 23 tk RjB
XKvi wgbUr TIiWT tMidgp v cijk
Kihvjtq gZ'eiY Kii|

Wie cigk imixkix Gjiky t_iK
iekie™"vjiqi QV kigig iRV ifeJik
54 aiivg tMRvi Kit ciezZx mgiq
nigiU 1btq AgibillK bhizb Kiil
cigk IndiR{Z 1'tej Am niq cotj
ZiK XiKv tgiWiKj KijiR thaui ci

NUvibir KgKiiUr misieanbK “eaZy
Pt A Kit iU gigjv “vigi Kiv nqg|
iU yoilkib tMdzia 1 Z°S mspus
cPijZ ABb Ges misieanbK ieia
leatb (Ab"Q™ 27, 31, 32, 33 1
35) h_h_fite Cij Ges tMdZdii
ci ciB AmgitK ABbRiexi mi
thiviht - Kivi - mihwi™vibi - Rb”
Aite~b Kiv nq| iU icilkib i‘tej
nZvi ggwSK NUbig 1ePvi iefilhig
Z"$Sitcw tckkKZ 11 mcwlkgvm

gnigib” niBIKviUI 1iq AvvjZ 54
aiivi 2 Dcaviv mstkvatbi  Rb”
miKimtK  KigKiu 1bi"kbi ¢ b
Ki|b| bt “Kbv, tjv ntji:

iWtUbkb 1 qui Rb™ cijk KiDiK
54 aiivg tMdZvi KitZ ciite by
KIDIK MdZii mgq cijk Zii
ciiPacl " LiZ eia” Kie
tMdZtii KiiY GKiU ¢_K bi_1Z
cijkiK ijLiZ nie]

IMdZiKZi Kixdi ANGZI Py

= = -

WiSvi ZitK gZ fNlY Kti| G Lei  rREIZ AVvjiZi KidQ K bt Khvi K)o Zvi KiaY il ZuK
t ki werfb cT olKig ecKfite Aite™b Ribitbv ng] ABb g3Yijq, nmciZij  iPIKrmii  Rb™ ibig
AJuPZ  ngl  maidY  RbMY, 6 gSYjg, cijtki  ABIR, Wi3wi mb™ Aibte cijk]
ABDbRyxe, IKYTK, ew><Rxex, WABIR, Gmic mn 5 RbiK weer’x 0. iMdZdii Zb NUi gfa’
GhiRIKgy, - tMdZviKZiK
gibewakii Kgimn eZgib Ae v Gi KiiY RibitZ
NG GCRCRV T 54 1 167 aviv mstkiath niBIKviUi ivigi rei*tx miKvi Aicyj riefuiM Avcyj nie|
(VAN GIVEC  “vigi Kii Ges iviqi KihKwiZy iMIZT Avte™b Kii| miKvi cii Ade™ib ejv [V -V -N-]
iePvi “vex Kt | ng, mVKfite cixv-ibixglv by KiiB 54 1 167 aviv meiiK niBIKW ibi™kby ciZdb Qo
oY YA VAR TTI 1°1q1Q| KviY G "WV aviv msikd th AiBb iiqtQ Zv hi 6 Ges mVK; Gi Rb™ AiBb Ab"wb 1K
VAN VI cYgb e ABb mstkiathi tKib ciqRb tbB| ZiQior msieatbi 102 Ab'Q tMdZviKZi
SN T [CVAN  Abhiqi niBIKiU AiBb mstkiatbi tKib ibi ™k 1"1Z citi bi| IbKUIZigtK GK
nieel el miKitii 1jf gAi Kiv ntjl nBtkaUi bt kbii Ici Aicij ref tKib NoUv gta’
Lvtbi LAYAM izt k cib Kiib ib] niBiKiUi ivigi 15 “dv KihKi fifL Ta AiBb fUjidib _ e
UL ORI ms:kiab Kivi Rb™ niBKiU ik 1712 citi Kby tm ielqiU Thibii Rb” AtcgiY letkl eiZieinkK
K| ARE i:010| mikii BiZgta® Aicij Thibri Rb” 2 evi mgq ibigiQ] A gidZ  relqu

nifcil cijk th
AZ'Pii KiiQ Zv cv_igKfite cguYZ
ng Ges tdSR™wi Kihierai 54 aviv

RibitZ nie|
tMdZviKZiK ~ Zii cQ "mB

Kir GiciUkb “vigr Kivng Q.
gibbxg niBIKW 1998 mifji 29tk

AcctqM etUi Rb™ 1KQ mecwik 1™qu

nq]

IKS Gi ctil cijiki ibhizb 1 ig
_WKib] migv fPSaix bvig AWy
eQtit GK Zi'Yx PEMigi 1DRith
cijk fndiR{Z c_fg allZ 1 cieZx
mgiq gZ'eiY Kii] AbT K XiKvi
JigedM AiY Plezx cijk tndiRiZ
Ibhizibi dij AKitj gZ'elY Kfib|
Gi citcifiZ  erfb  msMvb,
IREDIZK"J,  gibewaKviKgr — Ges
ierfb 1jiKi ciZev Ges “veri giL
eisjii™k My GBW GU mwFimm
W= (e=) mn Al KigKiU
gibewakvi msMvb cijiki  fgZiK
PuijA Kii gnigib™ niBIKW 1efiM
GKiU iU vciUkb “viqi Kii|
dR™vin Kihiela 54 aiiv giZ
mb - nekZt KDK tMdzvi Ges D3
Kihieral 167 aviy giZ Z71Si biig
AmgiK  wigiU  Gib  ABibi
AcclqiMi gia’tg kviniK AZ"WPii |
aliYi gaig cijk tndRiZ gz

bifai G gigjvi Thvbr MnY Kiib Ges
mb~nekZt KiDIK tMdZii Ges Z™1Si
bitg vigiU Gib AmgdK kviwiK
tbhizb Kiv 1 1K wbeE Kivi Rb"
ABb cigqMKvix ms K tKb 1bi k
t~qu nte by tm evevti miKiii Dci
i"Jibik Rvix Kfib|

maciZ i‘tji Dci Thub tkil MZ 7 B
Gicj, 2003 tdSR vix Kihieta 54 1
167 aiv mstkiatbi Rb™ GK hMiSKvix
iig ¢ Kiv nq| rePiiciz foit
nug~j nK Ges 1ePiiciZ mijgy gvm
tPaini mgStq MVZ teA GB i
c b Kiib] ivg tdSR™wi Kihierai
54 aiivg iMdzvi 1 1igiU ibig
IRAmert™ i cPijZ reab AMigr 6
gimi gfa” mstkiab Kivi  RDb
miKiii ciZ ibi™k 1~ igiQb niBiKW]
GKB mi% nBiKW msikd aviv
mstkiatbi cie KigK “dv bt kb
GLb t KB miKiiiK tgib Pjiz
e1jiQb]

ABbRxexr 1 1bKUiZitqi  mit
civgk KitZ r"{Z nte|

R. tMdZiKZ  €e¥3iK  ching
IRAmed i ciggRb  nij

gWRI=1UT At kpig KviMigi
AF'Sti KP 1bigZ ietkl Kiqf
ZiK IRAmer™  KifZ ntel
Kiqli eBti Zvi ABbRwex |
IbKUiZ4q _K$Z criteb]

S. Kviwwti  iRAmer”  ciqiRbig
Z_" b ocilgr tMij Z SKuix
KgKZy guRi=Ui ~ Ait"kpig
mie/P wZbi'b cijk tndiRiZ
IRAmey  KitZ “ciite] Zte
GIIfT Dch3 KiiY _K1Z nte|

T. IRAmed™i AiM 1 cti IB
e i W3vix cixlv KiviZ nie|

U. cijk tndvRiZ ibhiztbi Arfthw
DVij gWwRi=U mih mi%
fgWK'vj teW MVb Kiteb| few
hi~ efj 1B €31 Ici ibhizb
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Kiv nigiQ, Zintj cijk KgKzii
lei'fx  guRi=U ee v MnY
Kiteb Ges ZiK “Uierai 330
aiivg Arfh= Kiv nie|
V. cjk indiRiZ e KiiWii
tMdZiKZ €= giiv tMij  mi%
mi% bKU  gwRi=UIK  Zv
RibiZ nie|
W. cijk e Kiv IndiRfZ tKD giv
fMEJ guRI=U mie mi%. 2y Z71Si
e'e v Kifeb] gZ er=i ggby
Z S Kivnie| gaoriS ev 2718
hi~ gtb ng IB €13iK Kiiv e
cijk tndiRiZ giiv nigiQ Zinij
guwRi=U gZ €31 AZiqi
ArfthiMi taifliZz zZv Z°iSi
bt~k i teb|
ACVJiZi Wi kb tjv g cvbi
I"b 1 K ciezZx 6 gdmi gia™ ey
eigibl Rb” miKviiK mgq fefa ™ 1qv
ng| Zte miKii KZK mstkwaZ AiBb
cYgh nlgqvi AMM ACvgiZi g
tNeIYvi w™b 1 1KB Zv AbmiY Kivi
Rb" ABb cigMKvix ms WK 1bi k
g ng]
"IN 4 eQi ci mociZ vitUi ThubiZ
Ask tbb W. Kvgvj tnvimb, e'wi-vi
Augi-Dj Bmjvg, GWiFiKU Bimi
ingwb, Avaj gvbvb Lib cgL |
miKvi ¢l Qijb GUib fRbiij
GGd nmb Awid, AiZii3 GUb
tRbitij Ae™i tiIRK Lib 1 G GIR
Rigib A3vi ejej| &

R T QR LT 2T
AT ITES ST TRrTey

TR RS YRR

1.

TKEIE  ACvgi Rb’
gAi Kiv hite b
2. maiiYZt 1Zb v tbi teks 1igil
gAi Kiv hite bi|
3. tdR™wi Kihiela 54 avivi
leabgiZz KDIK tMdzvi KiiZ
nij tMdZiiKvix cigk KgKzy
tMdZvi Kivi cteB Amug ey
Arfh3 e3i ce BiZnim Rvbvi
fPOv Kiteb Ges H €= maliK
leifc tKo mser” WKl Zii
iekimthi'zy hPB Kiteb A e
hi3maZ mb™n _Kij G aviv eij

nigiU

AWK KiiZ ciiteb]
4. tdSR wi Kvhierat 54  avivi
leabgiz iMdzZvi  Kivi mgq

cijk Zvi wbiRi ¢ ghi'v mseijZ
mb3Kuix (UWM) ¢ kb Kiteb]
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5. 54 aimq tMdZvi Kivi ciciB
iMdZ#it mgg, b 1 KiY
mseijZ GKiU ieelY "Zii Kii 2y
tMdZiiKZ 131K c b Kiteb]

tKib ANVZRIbZ KyitY Am er
RLgcB nij ZvK Wi 1 iq
cif Kit muUidikU msiqIY
KiiZ nie Ges Gi GKIU Abijic
Amagt mii_ gwRi=+UT KwQ

6. tdSR™wi Kihierai 54 avivi c\VitZ niel
AllZig tKiber3tK AUK Kifj 11. ciz 48 NW ci ep 1 Wi3ui
AWUKKiix KgKzv zvi DaYzb cixfivi mfhw _\Kie|
KgKZiK ~ ZriYir - Ribieb]  12. ciZ by, 1RJv I gnibMix iWimi
DafZb KgKzy tMdzitii welq | ~dzii thb Amigd™ 1 madiK
MdZiiKZ €'3i ciK-clilPiZ tKib tL\R-Lei fbov hig Zvi
LiZtq t~Lteb Gesielqu Z vilK ee ' KiiZ nte] cizirb thme
Kiieb] eBtK tMdZvi Kii by ev iWie

7. tMdZiii ci tMdZiKZ e73iK “dZii A nte ZnTi GKU
IK KvitY Ges tKv_vq ibiq hvlgv ZwjKv cKik Kfi cKitk™ UnOtq
n'Q  Zv tMdZiiKZ eI ilLiZ nie]
IbKWZhqiK RibiZ nte A_ev Zv  13. iMdZdii ci tMdZdii  big
gibioiZ ABbRyextK msev™ 1™ qui bdi ev AgibieK APiY Kiv hife
Arakitii K v SiY Kiifq t1eb] by]. .

8. tMdZiii ci tMAZiKZ e'73iK  14. ) RAmievi™ i mgq gb WEK Pic 1

_tbuig Avbvi ci Aek'B Zv miaviY
Witquxi AST3 KifZ nie, thLitb
Zii big, cY WKiby, tMdZdii
KilY Ges tKib AiZzigiK Lei
1~ qu nigiQ Zvi DIjL KiiZ nie|

eix cigM Kir Z_" tei Kiiz
nte] Kigkb 54 aiiv Acciq
DijiLi ckicwk etjiQ, fKD
tKD G avivi 1etjic P] Zte
eisjii tki giZy GKU 17tk G

hil tdSR°wi  KihieiaiZz 54 aiv iinZ Kiv mee bg| 1KS Gi
aimg aZ €13tk 24 N gfa” Ace’enii fiva mee| ABib WK
lbKUeZx  gwRi=fUi_ KiQ thfite cigqiMi K v, WK tmfite

cVithii leab AQ Ze b, Kij
1~ AiaK mgg _vbv niR$Z vLi
ciqiRb b _vKij 12 NUi gfa’
gwRi=iUi KaQ ciViert e'e v
KiiZ nie]

10. tMdZutii mgq tMAZiKZ e

Kiwi 1bggzuSKhie G aviv
e‘envi Kiv n{j Ges D'P chifqi
cijk Kgkzy I gwRi=1Ui mvK
I wbgigZ Z vilK, chiefly |
ciif[iYl ee v vKiJ Aibgg 1
ANUb AfbKistk Kig hiie] &

IMdzvi, AWK Ges 1bhvzb madtK msieavtbi Ab"Q mgn:

AB1bi
ABtbi mgib Akg juifi AiaKviy]

i6tZ mgzy N Abi'Q™ 27| mKj biMiK ABtbi

“161Z mgib Ges

ABtbi Akg juifi AaKi N Abt"Q> 31] ABibi Akqjvf Ges
ABbibhvgx 1 tKej ABhibhvgx e'envi jvF th tKib ~vib Ae biZ ciZ'K
biiitKi Ges migigKfite evsjvi‘ik Ae biZ Acivci €31 A" Q™"
AiaKvi Ges 1etklZ ABhibhigr €°2xZ Ggb tKib e'e v MnY Kiv hiBte b,
hinitZ tKib €131 Rieb, “vaxbzy, 1™n, mbig ev matiEi nwb NHU]

Rieb I €73 “vabzZyi AlaKvii Y N Abi'Q™ 32| AiBbibhigx e'ZiZ Rieb
I €3 TaibZi nBIZ 1Kib e'131K e1AZ Kiv hiBte bi
tMRvi 1T AWK madtK i 9[iKeP N Abt'Q 33] (1) MBIKZ tKib 31K

h_yimae kiN tMBTi KviY Aicb br Kiigqr enivg AWK il hiBte by Ges
D3 e'13K Zinii gtbibxZ ABbRiexi minZ civgiki I Zinvi fiiv AiZicq]
mg_tbi Aiakvi nBiZ elAZ Kiv hiBte by

MR 1 AWK madtk iqKeP N Abt"Q™ 33| (2) tMRIIKZ 1 cnig
AUK ciZ'K e13tK 1hKUZg gwRi=1Ui mafiL tMRvtii PieVk Noii gia”
(tMBviT b nBiZ gwRi=iUi ArvjiZ Awbgtbi Rb™ ciqRbig mgq
€'1ZtitK) niRT Kiv nBfe Ges guRi=-{Ui A"k eZiZ Z1Zi=Kij
cnivg AWK Ly hiBte bi]

iePii 10 magik i YN Abt"Q” 35| (5) tKib €'31K hSYv 1~ Iqv hiBte
bi 1Ksev 1hdi, AgwbilK ev jvAbKi ~U ™ 1qv hvBte b iKsev Kinvi | minZ
Abifc e’enii Kiv hiBfe bv] =
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Section 54: Code of Criminal
Procedure - 1898

When police may arrest without
warrant

Section 54. (1) Any police-officer
may, without an order from a
Magistrate and without a warrant,
arrest-

first, any person who has been
concerened in any cognizable
offence or against whom a
reasonable complaint has been
made or credible information has
been received or a reasonable
suspicion exist of his having been
So concerned;

secondly, any person having in his
possession without lawful excuse,
the burden of proving which
excuse shall lie on such person,
any implement of house-breaking;
thirdly, any person who has been
proclaimed as an offender either
under this code or by order of the
Government;

fourthly, any person in whose
possession anything is found
which  may  reasonably  be
suspected to be stolen property and
who may resonably be suspected
of having commited an offence
with reference to such thing;
fifthly, any person who obstructs a
police-officer  while in the
execution of his duty, or who has
escaped, or attempts to escape,
from lawful custody;

sixthly, any person reasonably
suspected of being a deserter from
the armed forces of Bangladesh;
seventhly, any person who has
been concerned in, or against
whom a reasonable complaint has
been made or credible information
has been received or a reasonable
suspicion exists of his having been
concerened in, any act committed
at any place out of Bangladesh,
which, if committed in
Bangladesh, would have been
punishable as an offence, and for
which he is, under any law relating
to extradition or under the Fugitive
Offenders Act, 1881, or otherwise,
liable to be apprehended or
detained in custody in Bangladesh;
eighthly, any released convict
committing a breach of any rule

made under section 565, sub-
section (3);

ninthly, any person for whose
arrest a requisition has been
received from another police
officer, provided that the

requisition specified the person to
be arrested and the offence or
other cause for which the arrest is
to be made and it appears
therefrom that the person might
lawfully be arrested without a
warrant by the officer who issued
the requisition.

Section 167: Code of
Criminal Procedure - 1898

Procedure when investigation
cannot be completed in twenty-
four hours

Sec 167. (1) Whenever any person
is arrested and detained in custody,
and it appears that the
investigation cannot be completed
within the period of twenty-four
hours fixed by section 61, and
there are grounds for believing that
the accusation or information is
well-founded, the officer-in-charge
of the police station or the police
officer making the investigation if
he is not below the rank of sub
inspector shall forthwith transmit
to the nearest Magistrate a copy of
the entries in the diary hereinafter
prescribed relating to the case, and
shall at the same time forward the
accused to such Magistrate.

(2) The Magistrate to whom an
accused person is forwarded under
this section may, whether he has or
has not jurisdiction to try the case
from time to time authorise the
detention of the accused in such
custody as such Magistrate thinks
fit, for a term not exceeding fifteen
days in the whole, if he has not
jurisdiction to try the case or send
it for trail, and considers further
detention unnecessary, he may
order the accused to be forwarded
to a Magistrate having such
jurisdiction;

provided that no Magistrate of the
third class, and no Magistrate of
the second class not specially
empowered in this behalf by the
Government  shall authorise
detention in the custody of the
police.

(3) A Magistrate authorising under
this section detention in the
custody of the police shall record
his resons for so doing.

(4) If such order is given by a
Magistrate other than the Chief
Metropolitan Magistrate, District
Magistrate  or  Sub-divisional
Magistrate, he shall forward a
copy of his order, with his reasons
for making it, to the Magistrate to
whom  he is  immediately
subordinate.

(5) If the investigation is not
concluded within one hundred and
twenty days from the date of
receipt of the information relating
to the commission of the offence
or the order of the Magistrate for
such investigation.

(a) The magistrate empowered to
take cognizance of such offence or
making the order for investigation
may, if the offence to which the

investigation  relates is  not
punishable with death,
imprisonment  for life  or

imprisonment exceeding ten years,
release the accused on bail to the
satisfaction of such Magistrate;
and

(b) the Court of Session may, if the
offence to which the investigation
relates is punishable with death,
imprisonment  for life  or
imprisonment exceeding ten years,
release the accused on bail to the
satisfaction of such court;

Provided that if an accused is not
released on bail under this sub-
section, the Magistrate or, as the
case may be, the court of session
shall record the reasons for it;
Provided further that in cases in
which sanction of appropriate
authority is required to be obtained
under the provisions of the
relevant law for prosecution of the
accused, the time taken for
obtaining such sanction shall be
excluded from the period specified
in this sub-section. &
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tdSR > wi Kihiera - 1898
aiv 54

aiiv 54| hLb cijk rebv ctivgibig
tMdZvi KiiiZ citi:

(1) th tKvb cijk Aidmii gwRi=-1Ui
Atk A_er ctivgibv € ZxZ wbaijiLZ
e1IBMYIK tMdZvi KiitZ cuiteb-
c_gZ, tKib Agjth Acivai
minZ RioZ tKib €3 A _ev GBijc
RioZ erjqu hinvi tei‘'tx hiBmzZ
Arfthi Kiv nBgviQ A_ev iekimfhw®
Lei cvlgr MgiQ, A_er hiSmiZ
mbn 1ingiQ|

WZiqZ, ABbmZ KiiY eZxZ hini
KU Ni fiai tKib miAig iingviQ
tmBilc €3, GB ABbmAZ KiiY
coVY Krie “wgZ Znvi;

ZZxqZ, GB Kihiera Abmvii A ey
miKiii At k @iv hiniK Acivax
tNVIYY Kiiv nBguiQ;

PZ Z, tPiB erjqi  hidmbZfite
mb n Kiv hBiZ cwiti, GBilc gvj
hunvi 1hKU inqiQ Ges th GBijc gij
mautK Kb Aciva KiigiQ eijqu
hiem%Z fite mb™n Kiv hiBfZ citi;
cAgz, cijk AidmiitK Zinvi Kith
e WbKix e A e th €@
ABbm%Z thd\RZ nBfZ cjugb
KiiqiQ A_ev cjgibi tPov Kti;

16Z, esji"k mk  eunbx nBiZ
cjvgbKvix eiyqv hiniK hiBmaZ fiie
mb~n Kiv hiBiZ citi;

mBgZ, ewsjvi ik Kiv nBtj Aciwa
inmiie kuw thw" nBZ, eyt iki
eunfi KZ GBiic tKib Kvthi minZ
RioZ €13 A_ei GBiffc RioZ eijqv
hinvi 1ei“tx hidmbZ Arfthil Kiv
nBquQ, A_er iekimthiM™ Lei cvlq
IMgviQ, A_er hiBm%Z mb™n 1inqviQ
Ges hivi Rb™ tm cZ'ch motiKZ
tKib ABb A_ev 1881 mibi cjiZK
Acivax AiBb Abmiti A_ev Ab” tKib
fite ewsjvi itk tMdzZvi nBiZ A _ev
indR1Z AWK _uKiZ eva’;

AdgzZ, tKib gr3c3 Amigr th 565
avivi (3) Dcariv Abmidi cYiZ tKib
tbgg sNb Kii;

begZ, hiniK tMdZ#ii Rb" Ab’
tKib cijk Aidmiii KU nBiZ
Abtiva cilgr MgiQ] him hinitK
iMdzvi Kiv nBie Zmi Ges th
Aciva er Ab" th tKib KvifY tMdzvi
Kiv nBie fmB e"iciti Abtiva fciY
KiiqiQb, tmB Aidmi D3 e13iK
ABbm»:Z fite iebv ctivgibvg tMAZvi
KiiiZ cuiteb]

aviv 167 - 1898 Piefk Nolvi gta”
Z™ 8 madb Kiv bv tMtj ZLbKvi
CXIZ:

167] (1) hLb tKib e/3iK tMdZii
Kiigqv tndiRtZ AWK 1Ly ng Ges Bny
cZxqgib ng th, 61 avivg ibawiZ 24
NoUr mgiqi gta” Z™S mgi3 Kiv hiBie
b Ges GBifc 1ekim Kiievi KviY
iingiQ th, ArfthM ev msev™ “p
EK, ZLb _voig FicB KgKzZi
A_ev Z"SKvix cijk KgKzy wzib hi®
mie Bbmicti ct”i tbe chifqi bv nb
Znv nBtj msiM msiM AZtci ibawiZ
WitqixtZ 1jiLZ NUbv maiiKZ bKj
lbKUeZx gwRi=fUi 1bKU tciY
Kiiteb, Ges GKB mgiq AimigitK D=
gwRi=1Ui 1bKU tciY Kiifeb]

(2) GB avivi Aab AmgiK th
gwR$=1U1 1bKU tciY Kiv ng, msiko
gvgjvi 1ePvi Kiievi GLiZqvi _WKK ey
bi KK, 1Zib Dch3 gib Kiiij
AmgiK tndvRiZ AWK tvLevi Rb"
mgiq mgiq T1gZv c b Kuiteb, Zte
GBilc ABibi fgqrm memKij”
cibtiv r"ibi AaK nBie bv] Zwvi
hi™ gigjuwl wePvi Kiiei ev iePdii
Rb" cViBeni GLiZaqui bv K Ges
1Zib ™ Avil AWK vy ActqiRbig
gib Kiib Zinv nBij 1Zib AmigitK
GBifc GLizquiew gwRi=iU1 1bKU
fcitYi A ki iZ cwiteb;

Zte kZ GB th, ZzZiq tkYxi tKib
gwR=+U Ges miKvi KZK ietklfite
flgZv o’ binb GBijc tKwb 10Zxq

tkYxi  gwRi=U AmgiK cijk
tndvRiZ AWK iuLevi Aif"k 1"teb
bi|

(3) GB avivi Aasb AmigrtK cijk
fndiRtZ AWK tulLevi g2y vbKvix
gwRi=U Zwvi GBijc Kiien KiY
Ijicex Kiiteb]

(4) Pd fgilicijUib gwRi=U, TRjv
guRi=U e gnKgr gWRi=U eZiZ
Ab" tKib guRi=U GBijc A’k
i b Atk e KiiY mn
At~ tki GKIU bKj gwRi=1Ui 1bKU
fciY Kiifeb, 1Zib hinvi Ae'einZ
Aat b

(5) Aciva msNUb motiKZ msev”
culi ZwiL A_ev GBiic Z™1Si Rb’
gwRi=1U1 A"k culli Zwil nBiZ
GKkZ 1eki”tbi gfa” i~ 28 mgi3
bi ng Zinv nBEJN

(K) Acivail Aigtj JBZ TigZimadb
el Z 181 A KTbKiix gwRi=U,
Z 8 moGiKZ Acival hi™ gZ~10,
hie¥aieb Kiiv 10 ev "k ermtii AiakK
tgaut™ i Kiiv'10 ~Ubig Aciva bv ng
Zte Zmii mSI6 micty AmigiK
Rugib g2 1" 1Z cuiteb; Ges

(L) 28 meGKZ Acival hi®
9210, heyaeb KiiviU e “k
ermtii AiaK tgait™ i Kiiv't0 ~Ubig
Aciva b nq Zte “vgiv ArvjZ Bnii
mSi6 miciy AmgiK Rugih g3
I"1Z cwiieb;

Zte kZ GB th, AmgdK hi~ GB
Dcavivi Aatb Rugib g3 ™ 1qv b
nq Zm nBij gwRi=U A er 19T
letkil  “vgiv AvvjZ B KiiY
Ijicex Kiiteb:

Aiil kZ GB th, thifiT Arfh3
er3tK 1ePiti tmic™ Kiieni Rb
msikd ABibi teab Abhigr Dch3
KZcili Abigi"b MnY Kiv ciqiRb,
tmBI9I{T Abigv b MnY KiitZ th mgq
JuMite GB Dcavivg thawiZ mgq
nBiZ Zinv ev” 1"1Z nBie| &
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IN THE SUPREME COURT
OF BANGLADESH

HIGH COURT DIVISION
(SPECIAL ORIGINAL
JURISDICTION)

WRIT PETITON NO. 3806 OF
1998

In the matter of:

An application under
Article 102 of the
Constitution of the

People’s Republic of
Bangladesh.
- AND-

In the matter of:
Bangladesh Legal Aid
and Services Trust
(BLAST) and others
.............. Petitioner
- VS-
Bangladesh and others
........... Respondents

Dr. Kamal Hossain with
Mr. M. Amirul Islam

Mr. Md. Idrisur
Rahman

Mr. M. A. Mannan
Khan

Mr. Tanzibul Alam

Mr. Abu Obaidur

Rahman and

Mr. Kowsan Ahmed
....... for the petitioner

Mr. A. F. Hassan Ariff,

Attorney General with

Mr. Abdur Razaquje

Khan, Additional

Attorney General

Mr. Zaman Akhter,

A AGand

JUDGEMENT

Ms.
AAG.
.... for the respondents

Kumrunnesa,

Heard on 24th, 30th March &
2nd April, 2003 Judgement

on 7th April, 2003.
Present:
Mr. Justice Md. Hamidul
Haque
And
Ms. Justice Salma Masud
Chowdhury

Md. Hamidul Haque, J:

This Rule was issued
calling upon the respondents to
show cause as to why they shall
not be directed to refrain from
an abusive exercise of powers
under section 54 of the Code of
criminal Procedure or to seek
unreasonable remand under
section 167 of the Code of
Criminal Procedure and to
strictly ~exercise powers of
arrest and investigation within
the limits established by the
the
safeguards contained in
Articles 27, 31, 32, 33 and 35 of
the constitution.

This writ petition has
been filed by the petitioners
including Bangladesh Legal
Aid and  Services  Trust
(BLAST), Ain-O-Salish Kendra,
Sammilita Samajik Andolon
and some other individuals.
The subject matter involves a
burning question of the day
which is now hotly debated by
the intellectual quarters,
lawyers and even the general

law and in view of

public. It has been alleged in
this writ petition that the
police, by abusing the power
given under section 54 of the
Code of Criminal Procedure,
has been curtailing the liberty
of the citizens and that by
misuse and abuse of the power
of taking an accused into police
custody as given in section 167,
has been  violating the
fundamental rights guaranteed
under different Articles of the
constitution. In this  writ
petition, several instances of
such abusive exercise of power
and violation of fundamental
rights have been narrated.

We are conscious that
the question raised in this Rule
is a very important question
and
the

touching liberty

fundamental rights of
citizens of the country. The
above two provisions of the
code of Criminal Procedure are
in force from the time of
coming into force of the Code
itself in the year 1898. The
question of abusive exercise of
power under these two sections
were also debated in the past.
This Code  of

procedure is being followed in

Criminal

Pakistan, India and

Bangladesh. In India section 54
was amended and substituted

and the present

section 41 of the Code of
Criminal Procedure of India
corresponds to section 54 of the
Code of Criminal Procedure
now in force in this country.
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Even after amendment of the
section in India, the debate on
the question was not stopped.
This question also came up for
consideration before the Law
Commission of India and the
Law Commission of
Bangladesh and some serious
deliberations were made by the
Law Commission of both the
countries. So, we think that it is
a great responsibility to
examine such an important
question. We also think that full
proof remedies may not be
found but we shall try to find
out some solutions.

The writ petitioners in
prayer A (ii) prayed for issuing
a direction upon the
respondents to comply with the
guidelines as set out in
paragraph 21 of the petition.
The guidelines as set out in that
paragraph, are based on the
guidelines as given by the
Supreme Court of India in the
cases of D.K. Basu vs. State of
West Bengal reported in (1997).
Supreme Court cases, page 416
and the guidelines which were
suggested by an one man

Inquiry Commission
constituted with Mr. Justice
Habibur Rahman Khan to

inquire into the death of a
student named Rubel who was
arrested by police under section
54 and who died in the police
custody due to the alleged
torture by the police.

Dr. Kamal Hossain
along with Mr. Md. Idrisur
Rahman and Mr. Tanzibul
Alam addressed the court on
behalf of the petitioners and
Mr. M. Amir-ul Islam was also
allowed to address the Court
on the question raised in this
writ petition because of the

special importance of the
question. However, at the time
of hearing, Dr. Kamal Hossain

has conceded that the
suggestions and
recommendations as

mentioned in paragraph 21 are
not exhaustive and he has
submitted that there is scope of
making some other clear and
specific recommendations to
safeguard the life and liberty of
the citizen and to put some
restrictions over the power
given to the police and
Magistrate under the above two
sections. Dr. Kamal Hossain
thereafter has taken us through
the writ petition and has
submitted that the police
officers, in abusive exercise of
the power are acting against the
specific provisions of the
Constitution under which the
liberty and fundamental rights
of the citizens are guaranteed.
He also pointed out that due to
the abuse of the power given to
the magistrate under section
167 of the code for allowing a
person to be taken into police
custody, hundreds of incidents
of custodial death and cases of
torture and inhuman treatment
took place during last several
years. He has further submitted
that there must be safeguards
in the law itself so that neither
the police can abuse the power
given to it by the law nor the
magistrate can exercise such
power  without  applying
judicial mind. So, he has made
a prayer to this court to suggest
proper measures and
safeguards so that the powers
as given under sections 54 and
167 of the Code cannot be
exercised in an  abusive
manner.

Dr. Kamal Hossain, next
has also argued with reference
to two cases of Indian
Jurisdiction specially the case
reported in AIR 1977 SC that
while fundamental rights to life
and liberty is curtailed or
infringed, this Court in exercise
of its power given under
Article 102 of the Constitution
may also give compensation to
the victim if it is found that the
confinement or detention of the
victim is not lawful and that the
victim was subjected to torture,
cruel, inhuman and degrading
treatment. He has further
submitted that the victim
should not be asked to seek
relief in any other civil court for
damages and compensation.
Mr. Amir-ul Islam also referred
to some decisions of Indian
Jurisdiction. (1991) 2 Supreme
Court Cases 373 and a case
reported in AIR 1990 SC 513
and some other cases to show
that compensation may be
given to the victim in cases
where detention and
confinement is found to be
unlawful and the victim is
subjected to torture, cruel and
degrading treatment. Mr. Amir-
ul Islam has also invited our
attention to the fact that the
police in colorable exercise of
power given under section 54
of the Code arrests a person
without warrant with a view to
give detention under section 3
of the Special Powers Act, 1974.
Such arrest without warrant
under section 54 of the Code
according to him, is totally
unwarranted. He submitted
that arrest of a person under
section 54 of the Code without
warrant for the purpose of
giving him detention for a
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specific period wunder the
Special Powers Act, 1974 is
totally unlawful.

The learned Attorney
General Mr. A.F. Hasan Ariff
and  Additional  Attorney
General Mr. Abdur Razaque
Khan appeared on behalf of the
respondents. With reference to
the recommendations in
paragraph 21 of the writ
petition, they have submitted
that it will not be possible to
implement some of the
suggestions because of some
practical difficulties. In this
connection they referred to the
difficulties mentioned in the
affidavit-in-opposition.
However, both of them are of
the  opinion that some
restrictions may be there to
check the abuse of the power
given under the two sections.

We have considered the

submissions of the learned
Advocates, perused the writ
petition including the

Annexures. Let us first consider
whether the power given to the
police to person
without warrant is exercised
abusively and whether there is
scope of exercising the power is
such manner under the
provisions of the section itself.
For proper appreciation,
section 54 of the Code is
reproduced below.

54- (1) Any police-officer may,
without an order from a
Magistrate and without a
warrant arrest-

First, any person who has been
concerned in any cognizable
offence or against whom a
reasonable complaint has been
made or credible information
has been received or a

arrest a

reasonable suspicion exists of
his having been so concerned;
Secondly, any person having in
his possession without lawful
excuse, the burden of proving
which excuse shall lie on such
person, any implement of
house breaking;

Thirdly, any person who has
been proclaimed as an offender
either under this Code or by
order of the Government;
Fourthly, any person in whose
possession anything is found
which may reasonably be
suspected to be stolen property
and who may reasonably be
suspected of having committed
an offence with reference to
such thing;

Fifthly, any person who
obstructs a Police Officer while
in the execution of his duty, or
who has escaped, or attempts
to escape from lawful custody;
Sixthly, any person reasonably
suspected or being a deserter
from the armed forces of
Bangladesh;

Seventhly, any person who has
been concerned in, or against
whom a reasonable complaint
has been made or credible
information has been received
or a reasonable suspicion exists
of his having been concerned
in, any act committed at any
place out of Bangladesh, which,
if committed in Bangladesh
would have been punishable as
an offence, and for which he is,
under any law relating to
extradition or under the
Fugitive Offenders Act, 1881 or
otherwise  liable to  be
apprehended or detained in
custody in Bangladesh:
Eighthly, any released convict
committing a breach of any rule
made under section 565, sub-
section (3):

Ninthly, any person for show
arrest a requisition has been
received from another police-
officer ~provided that the
requisition specified the person
to be arrested and the offence
or other cause for which the
arrest is to be made and it
appears there from that the
person might lawfully be
arrested without a warrant by
the officer who issued the
requisition.

From the above section, we
find that under eight conditions
a person may be arrested by a
police-officer without warrant
but from the first condition we
find that this condition actually
includes four conditions under
which a police officer may
arrest without warrant and
these four conditions are
couched in such wards that
there is scope of abusive and
colorable exercise of power.
the

conditions which are included

Following  are four

in the first condition. The police
officer may arrest -
(@) any person who has
been concerned in any
cognizable offence;

(b) against whom a

reasonable  complaint

has been made;
(c) a credible

has been received; and
(d) against whom a
reasonable  suspicion
exists of his having been
so concerned in any
cognizable offence
We may say that the word
‘concerned” used in first
condition is a vague word

information

el+ efjib-8
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which gives unhindered power
to a police officer to arrest any
person stating that the person
arrested by him is concerned in
a cognizable offence. So, to
safeguard the life and liberty of
the citizen and to limit the
power of the police, in our
view, the word concerned is to
be substituted by any other
appropriate word or words. It
is true that the other words
sued in the first condition such
as reasonable credible have
been interpreted in many cases
both by the Indian Courts and
our Courts. But inspite of
specific interpretation give to
these words, the abusive
exercise of power by the police
officers could not be cheeked.
So, we are of the view that only
interpretation of words is not
sufficient. The provision itself
shall be amended in such a
manner that the safeguard will
be found in the provision itself.
Similar words like reasonable,
credible etc. have been used in
other seven conditions. So, we
are of the view that there
should be some restrictions so
that the police officers will be
bound to exercise the power
within some limits and the
police officers will not be able
to justify the arrest without
warrant by saying “I thought
that the person was concerned
in any cognizable offence”.
Thinking is different from
guess work. A thinking must
have some reasons behind it
but guess work is not backed
by any reasons. A police officer
can exercise the power if he has
definite knowledge of the
existence of some facts and
such knowledge shall be the
basis of arrest without warrant.

There can be knowledge of a
thing only if the thing exists.
If a person is arrested on

the basis of credible
information nature of the
information source of

information must be disclosed
by the police officer and also
the reason why he believed the
information, ‘Credible’ means
believable. Belief does not
mean make belief. An ordinary
layman may believe any
information ~ without  any
scrutiny but a police officer
who is supposed to possess
knowledge about criminal
activities in the society, nature
and character of the criminals
etc. cannot believe any vague
information received from any
person. If the police officer
receives any information from a
person who works as source of
the police, even in that case also
the police officer before
arresting the person named by
the source should try to verify
the information by perusal of
the diary kept in the police
station about the criminals to
ascertain whether there is any
record of any past criminal
activities against the person
named by the source.

If a person is arrested on
reasonable suspicion the police
officer must record the reasons
on which his suspicion is based.
If the police officer justify the
arrest only by saying that the
person is suspected to be
involved in a cognizable
offence, such general statement
can not justify the arrest. Use of
the expression reasonable
suspicion implies that the
suspicion must be based on
reasons are based on existence
of some facts which is within

the knowledge of the person.
So, when the police officer
arrests a person without
warrant, he must have some
knowledge of some definite
facts on the basis of which he
can have reasonable suspicion.

It has been alleged, as we
have mentioned earlier, that in
police custody many deaths
took place during last several
years. In the writ petition in
Annexure-D series and
Annexure-K of the
supplementary affidavit we
find that a good number of
people died in the police
custody after their arrest under
section 54. In 2002, number of
custodial death is 38. This is
absolutely shocking. Even the
President of the country in a
speech delivered in 8t National
Conference on Human Rights,
had to say that torture and
inhuman treatment meted out
to a person in custody and
custodial death are against
humanity and civilization. This
speech was reported in the
Daily Ittefaq on 27.12.02 and
also in other national dailies.
Obviously, such tragic deaths
are resulted due to sweeping
and unhindered power given to
a police officer under section 54
of the Code. The power given
to the police officer under this
section in our view, to a large
extent is inconsistent with the
provisions of part III of the
Constitution. In view of this
position, according to us, such
inconsistency is liable to be
removed and this Court in
exercise of the power given
under Article 102, is
empowered to given proper
and necessary direction upon
the Government to make
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proper amendments in the
provisions of section 54 of the
Code to ensure the
fundamental rights as
guaranteed under Article 27,
31, 32, 33 and 35 of the
Constitution. So, we would like
to suggest or recommended the
amendment of section 54. The
suggestion will be given after
we finish our discussion on the
other question raised i.e. after
discussing the question of
remand now granted under
section 167 of the Code.

Let us now consider the
question of granting remand to
the police custody. It has been
alleged in this Writ Petition is
also now common that once
remand is granted the police
tries to extort information or
confession from the person
arrested by physical or mental
torture and in the process
sometimes also cause death. So,
the system of granting remand
itself has been challenged.
Such, remand is allowed under
subsection (2) of section 167 of
the Code of  Criminal
Procedure. Though the word
remand is not there in that sub-
section however, the word
remand is being used in the
order passed by a Magistrate in
the sense of authorizing
detention of a person in police
custody. By authorizing such
custody, the person brought
before the Magistrate under
section 167 of the Code is sent
back to police and perhaps for
this reason the word remand
has been used.

When a person is arrested
under section 54 without a
warrant, the provisions of
section 61 of the Code applies
in his case. Section 61 provides
that no police officer shall

detain in custody a person
arrested without warrant for a
period exceeding 24 hours
unless there is a special order of
a Magistrate under section 167
of the Code. So, we find that
there is reference of section 167
in section 61 of the Code.
Section 61 implies that if there
is a special order of a
Magistrate under section 167,
the police may keep a person in
its custody for more then 24
hours.

Now, let us see what is

provided in section 167.
Relevant provisions of the
section 167 are reproduced

below up to sub-section (4):
“Procedure when investigation
cannot be completed in twenty
four hours-

167-(1) Whenever any person is
arrested and detained in
custody, and it appears that the
investigation cannot be
completed within the period of
twenty four hours fixed by
section 61 and there are
grounds for believing that the
accusation or information is
well founded, the officer in
charge of the police section or
the police officer making the
investigation if he is not below
the rank of sub inspector shall
forthwith transmit to the
nearest Magistrate a copy of the
entries in the diary hereinafter
prescribed relating to the case,
and shall at the same time
forward the accused to such
Magjistrate.

(2) The Magistrate to whom an
accused person is forwarded
under this section may,
whether he has or has not
jurisdiction to try the case from
time to time authorize the
detention of the accused in
such  custody as  such

Magistrate thinks fit, for a term
not exceeding fifteen days in
the whole. If he has not
jurisdiction to try the case or
send it for trail and considers
further detention unnecessary,
he may order the accused to be
forwarded to a Magistrate
having such jurisdiction.
Provided that no Magistrate of
the third class, and no
Magistrate of the second class
not specially empowered in this
behalf by the Government shall
authorize detention in the
custody of the police.
(3) A Magistrate authorizing
under this section detention in
the custody of the police shall
record his reasons for so doing.
(4) If such order is given by a
Magistrate other than the chief
Metropolitan Magistrate,
District Magistrate, or Sub-
divisional Magistrate he shall
forward a copy of his order
with his reasons, for making it,
to the Magistrate to whom his
immediately sub-ordinate”.
From the above, we find that
heading of the section is
“Procedure when investigation
cannot be completed in twenty
four hours”. So, the heading
that investigation starts before
producing the accused to the
nearest Magistrate. The
heading further indicates that
there is scope of completing the
investigation within 24 hours.
Unfortunately, we have not
come across any case where the
police  officer gave any
importance to the above
provision of the section.
Sub-section (1) of this
section provides that under the
following two circumstances a

person arrested without
warrant is to be produced
before the Magistrate-
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(@) If the investigation cannot
be completed within 24

hours; and
(b) If there are grounds for
believing that the

accusation or information
received against the person
is well founded.

These are the
mandatory provisions of the
law. So, while producing a
person  arrested  without
warrant before the Magistrate
the police officer must state that
reasons as to why the
investigation could not be
completed within 24 hours and
what are the grounds for
believing that the accusation or
the  information  received
against the person is well-
founded.

Besides the above two
requirements there is another
requirement which the police
officer must fulfill at the time of
producing the accused before
the Magistrate. This sub-section
provides that the police officer
shall transmit to the nearest
Magistrate copy of the entries
in the diary hereinafter
prescribed relating to the case.
There is reference of diary in
subsequent section 172 of the
Code. However, it appears to
us that by using the expression
hereinafter prescribed in sub-
section (1) of section 167, the
case diary as mentioned in
section 172 is meant because in
section 167 (1) it is also
mentioned as follows “the
diary hereinafter prescribed
relating to the case.” So, it
appears to us that the case
diary is the diary which is
meant in section 167(1). Thus,
the police officer shall be bound
to transmit copy of the entries

of the case diary to the
Magistrate at the time when the
accused is produced before him
under that provision. This case
diary is B.P. Form No. 38. In
Police Regulation No. 264,
details are given as to how this
diary shall be maintained.
Regulation No. 263 provides
that in the diary, the police
officer is to show that time at
which the relevant information
reached him, the time at which
he began and closed his
investigation the place or
visited by him, and statement
of the circumstances
ascertained through his
investigation. So, if copy of the
entries of this diary is produced
before the Magistrate and if
there are materials before the
Magistrate to decide whether
the accusation against the
person or the information
against the person is well
funded, he can decide the
question whether the person
shall be released at once or
shall be detained further. If
these three legal requirements
are not fulfilled it will not be
possible on the part of the
Magistrate to apply his judicial
mind.  But  unfortunately
though these three legal
requirement are not fulfilled
the Magistrate as a routine
matter passes his order on the
forwarding letter of the police
officer either for detaining the
person for further period in jail
or in police custody. The order
for detaining in police custody
is passed by a Magistrate in
exercise of the power given to
him under sub-section (2) of
this section. If the requirement
of sub-section (I) are not
fulfilled, the Magistrate cannot

pass an order under sub-section
(2) for detaining a person even
not to speak of detention in
police custody.

However, we find that
in view of the provisions of
sub-section (1) in view of the
provisions of sub-section (3) of
section 167, a Magistrate
exercises the power to pass on
order authorizing detention in
the custody of the police.
Though the above provisions
empower the Magistrate to
authorize the detention in
police custody it is surprising
to note that no guideline has
been given in sub-section (2)
and (3) as to the circumstances
under which detention in police
custody may be authorized.
The Magistrate in the absence
of any guideline, passes a
parrot like order authorizing
detention in police custody
which ultimately results in so
many custodial death and
incidents of torture in police
custody. Had the Magistrate
exercised his power by
applying judicial mind on
fulfillment of the requirements
as provided in sub-section (1)
there would have been no such
innumerable cases of custodian
death or torture. In our view,
the provisions of sub-section
(1)(2) and (3) of section 167 of
the Code shall be read together
and considered together and if
the magistrate before whom an
accused is produced under sub-
section 1 is satisfied that there
are grounds for believing that
the accusation is well founded
and that there are materials for
further detention on
consideration of the entries of
the dairy relating to the case,
the Magistrate may pass and
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order for further detention.
Otherwise, the Magistrate shall
be bound to release the person
forthwith. We also like to
mention here that if the police
officer fails to explain that,
there are grounds for believing
that the  accusation or
information is well founded
and also to produce copy of the
entries relating to the case the
Magistrate shall release the
accused forthwith.

Now let us see how the
prayer for remand is made by
the police officer and how such
an order is passed by the
Magistrate. A police officer
makes a prayer for remand
stating that the accused is
involved in a cognizable
offence and for the purpose of
interrogation remand is
necessary. In sub-section (2) of
section 167 though it is not
mentioned that remand can be
allowed for the purpose of
interrogation at present the
practice is that an accused is
taken on remand only for the
purpose of interrogation or for
extorting information from the
accused through interrogation.

We shall now consider
whether such detention in
police custody is at all
necessary and is permissible.
One view is that it is an evil
necessity, if some force is not
applied, no clue can be find out
from hard nut criminals.
Obviously, this is view of the
police but we can not shut our
eyes to the fact that this view is
contrary to the constitutional
provisions as we find in part III
of the Constitution specially
Articles 27, 30, 31, 32, 33 and 35.
If the purpose of interrogation
of an accused is to extort
information from him, in view

of the provisions of Article 35
(4), information which is
extorted from him cannot be
used against him. Clause (4) of
the Article 35 clearly provides
that no person accused of an
offence shall be compelled to be
a witness against himself. So,
any information which may be
obtained or extorted by taking
an accused on remand and by
applying physical torture or
torture through any other
means, the same information
cannot be considered as
evidence and cannot be used
against him. Clause (4) of
Article 35 is so clear that the
information obtained from the
accused carries no evidentiary
value against the accused
person and cannot be used
against him at the time of trial.
Under section 163 of the Code,
a police officers is barred from
offering any inducement or
from making any threat or
promise to any accused while
recording his statement under
section 161 of the Code. So, we
do not understand how a police
officer or a Magistrate allowing
remand can act in violation of
the Constitution and provisions
of other laws including this
Code and can legalize the
practice of remand. Through
judicial pronouncement, it is
also establishment that any
statement made by any accused
before a police officer in course
of his interrogation cannot be
used against any other accused.
In view of the provisions of
section 27 of the Evidence Act,
if any information is received
from the accused while he is in
custody of a police officer so
much of such information,
whether it amounts to
confession or not as it relates

distinctly to the fact discovered
by such  confession or
information may be proved by
the police against that person.
So, any statement of an accused
made to a police officer relating
to discovery of any fact or
alamat may be used against
him at the time of trial. If the
purpose of interrogation is so
limited as we have found in the
above, we do not understand
why there will be any necessity
of taking the accused in the
custody of the police. Such
interrogation may be made
while the accused is in jail
custody if interrogation is
necessary.

Next, the use of force to
extort information can never be
justified. Use of force is totally
prohibited by the constitution.
In this connection, we may
refer to clause (5) of Article 35
of the constitution which
provides that no person shall
be subjected to torture or to
cruel, inhuman or degrading
punishment or treatment. This
clause is preceded by clause (4)
where it is provided that no
person accused of any offence
shall be compelled to be a
witness against himself. Due to
the use of the word
“compelled” in clause (4), we
may presume that the framers
of the constitution were
apprehensive of use of force
upon an accused and as such in
clause (5) of Article 35 it has
been clearly provided that no
person shall be subjected to
torture or to cruel, inhuman or
degrading  punishment or
treatment. So, we find that even
if the accused is taken in police
custody for the purpose of
interrogation for extortion of
information from him, neither
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any law of the country nor the
constitution gives an any
authority to the police to
torture that person or to subject
him to cruel, inhuman and
degrading treatment. Thus, it is
clear to us that the very system
of taking an accused on remand
for the purpose of interrogation
and extortion of information by
application of force on such
person is totally against the
sprit and explicit provisions of
the constitution. So, the practice
is also inconsistent with the
provisions of the constitution.
Now, we like to discuss

what safeguards may be
suggested for ensuring the
liberty of the citizen and
enforcement of the
fundamental rights as
guaranteed under the

constitution. In section 54 of the
Code we have found from the
language used, the police an
exercise the power abusively.
There is nothing in this section
which  provides that the
accused be furnished with the
grounds for his arrest. It is the
basic  human right that
whenever a person is arrested
he must know the reasons for
his arrest. As the section 54
now stands, a police officer is
not required to disclose the
reasons for the arrest to the
person whom he has arrested.
Clause (1) of the Article 33
provides that the person who is
arrested shall be informed of
the grounds for such arrest. It is
true that no time that limit has
been mentioned in this Article
but the expression as soon as
may be is sued. This expression
as soon as may be does not
mean that furnishing of
grounds may be delayed for an

indefinite period. According to
us, as soon as may be implies
that the grounds shall be
furnished after the person is
brought to the police station
after his arrest and entries are
made in the diary about his
arrest. ~ Unfortunately, this
provision of the constitution is
not followed by the police
officers. It is strange that they
are very much over jealous in
exercising the powers given
under section 54 but their
reluctant to act in accordance
with the provisions of the
constitution itself. Constitution
is the supreme law of the
country and shall prevail over
any other law. It is the duty of
every one in the country to
adhere to the provisions of the
constitution. It is unfortunate
that instead of adhering to the
provisions of the constitution,
the police officers are interested
in exercising the powers given
to them wunder the Code
without any hindrance.

The constitution not
only provides that the person
arrested shall be informed of
the grounds for his arrest, the
constitution also provides that
the person arrested shall not be
denied the right to consult and
to defend himself by a legal
practitioner of his choice. We
are of the view that
immediately after furnishing
the grounds for arrest to the
person, the police shall be
bound to provide the facility to
the person to consult his lawyer
if he desires. So, here, again we
like to mention that the persons
arrested by the police under
section 54 are not allowed to
enjoy this constitutional right.
Not only this right is denied,

even the police refuses to
inform the nearest or close
relation of the person arrested.
We are of the view that the
person arrested shall be
allowed to enjoy these rights
immediately after he is brought
to the police station from the
place of arrest and before he is
produced to the mnearest
Magistrate. We like to give
emphasis on this point that the
accused should be allowed to
enjoy these rights before he is
produced to the Magistrate
because this will help him to
defend himself before the
Magistrate properly, he will be
aware of the grounds for his
arrest and he will also get the
help of his lawyer by
consulting him. If these two
rights are denied, this will
amount to confining him in
custody beyond the authority
of the constitution. So, we like
to suggest some amendments
in section 54 so that the
provisions of this section are
made consistent with the
provisions of part III the
constitution. Similarly, we have
also  noticed that some
provisions of section 167 are
inconsistent to some extent
with the provisions of the
Constitution such as clause (4)
and (5) of Article 35 and in
general provides of Article 27,
31 and 32. So, we shall also
suggested some amendments
in section 167 of the Code. To
give full affect to the proposed
amendments, we are also of the
view that some other related
sections are also to be amended
for example, section 167 of the
Code, Section 44 of the Police
Act, Section 220, 330 and 348 of
the Penal Code. Before we like
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to set out our recommendations
for the amendment of those
sections, we like to give our
consideration about the other
points raised by the learned
Advocates.

Mr. Amir-ul Islam has
pointed that now a days in
most of the cases different
persons are arrested under
section 54 of the Code on
political grounds in order to
detain  him  under the
provisions of section 3 of the
Special Powers Act, 1974.
According to him, this is a
concrete example of colorable
and abusive exercise of power
by the police. We accept the
argument of Mr. Amir-ul Islam.
Mr. Abdur Razzaque Khan, the
learned Additional Attorney
General conceded that arrest of
a person under section 54 of the
Code for the purpose of
detaining him under section 3
of the Special Powers Act is not
proper. As we have quoted the
section 54 earlier, we have
found that a police officer may
arrest a person under that
section, under certain
conditions. Main condition is
that the person arrested is to be
concerned in a cognizable
offence. So, first requirement to
arrest a person under section 54
is that the same person is
concerned in any cognizable
offence. The purpose of
detention is totally different. A
person is detained under the
preventive detention law not
for his involvement in any
offence but for the purpose of
preventing him from doing any
prejudicial act. So, there is not
doubt in our mind that a police
officer cannot arrest a person
under section 54 of the Code
with a view to detain him

under section 3 of the Special
Powers Act, 1974. Such arrest is
neither lawful nor permissible
under section 54. If the
authority has any reason to
detain a person under section 3
the Special Powers Act, the
detention can be made by
making an order under the
provisions of that section and
when such order is made and
handed over to the police for
detaining the person, the order
shall be treated as warrant of
arrest and on the basis of that
order, the police may arrest a
person for the purpose of
detention. But a person cannot
be arrested under section 54 of
the Code for detaining him
under section 3 of the Special
Power Act.

Now, as regards the
custodial death and torture we
have already mentioned about
the  provisions  of  the
constitution that is clause (4)
and (5) of Article 35 of the
constitution. Torture or cruel,
inhuman or degrading
treatment in police custody or
jail custody are not permissible
under the constitution. So, any
such act is unconstitutional and
unlawful. Now, a question is
raised whether this court is
competent to award
compensation to a victim of
torture or to the relation of a
person whose death is caused
in police custody or jail
custody. We have considered
the principle laid down in the
case reported in AIR 1977 (SC)
610. According to wus, this
Court, in exercise of its power
of judicial review when finds
that fundamental rights of an
individual has been infringed
by colourable exercise of power
by the police under section 54

of the Code or under section
167 of the Code the Court is
competent to award
compensation for the wrong
done to the person concerned.
Indian Supreme Court held the
view in the above case that
compensatory relief under the
public law jurisdiction may be
given for the wrong done due
to breach of public duty by the
state of not protecting the
fundamental right to the life of
citizen. So, we accept the
argument of the learned
Advocate for the petitioner that
compensation may be given by
this Court when it is found that
confinement is not legal and
death resulted due to failure of
the state to protect the life but
at the same time we like to
emphasis that it will depend
upon the facts and
circumstances of each case. If
the question of custodial death
becomes a disputed question of
fact, in that case under the writ
jurisdiction it will not be
possible to give compensation
but where it is found that the
arrest was unlawful and that
the person was subjected to
torture while he was in police
custody or in jail, in that case,
there is scope of awarding
compensation to the victim and
in case of death of a person to
his nearest relation. As regards
the occurrence of death which
are mentioned in this writ
petition it appears that specific
cases were filed and trial of
those cases were completed in
accordance with law and
appeals are now pending. In
those cases, the Writ Petition
has not given any decision as to
whether the arrest or detention
were unlawful. In view of this
position we do not think it
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proper to award any provisions of these sections are like to make some
compensation in this writ to extent inconsistent with the recommendations which are as
petition. provisions of the constitution follows:

In the above we have and
scrutinised two sections of the

Code and have found that the

amendments.

requires
To remove the
inconsistencies now we would

some

Existing Section

Recommendation-A

54(1) Any police officer may, without an order
from a Magistrate and without any Warrant,
arrest-

first, any person who has been concerned in
any cognizable offence or against whom a
reasonable complaint has been made or
credible information has been received or a
reasonable suspicion exists of his having been
so concerned.

(1) The first condition may be amended as
follows:

first, any person against whom there is a
definite knowledge about his involvement in
any cognizable offence or against whom a
reasonable complain has been made or
credible information has been received or a
reasonable suspicion exists of his having been
so involved;

(2) The seventh condition may be also
amended like the first condition.

(3) A sub-section (2) shall be added which shall
contain the following provisions:

(a) Whenever a person is arrested by a police
officer under sub-section (1) be shall disclose
his identity to that person and if the person
arrested from any place of residence or place
of business. He shall disclose his identity to the
inmates or the persons present and shall how
his official identity card if so demanded.

(b) Immediately after bringing the person
arrested to the police station, the police officer
shall record the reasons for the arrest including
the knowledge which he has about the
involvement of the person in a cognizable
offence, particulars of the offence,
circumstances under which arrest was made,
the source of information and the reasons for
believing the information description of the
place note the date and time of arrest, name
and address of the persons, if any, present at
the time of arrest in a diary kept in the police
station for that purpose.

(c) The particulars as referred to in clause (b)
shall be recorded in a special diary kept in the
police station for recording such particulars in
respect of persons arrested under this section.
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(d) If at the time of arrest, the police officer
finds any marks of injury on the body of the
person arrested, he shall record the reasons for
such injury and shall take the person to the
nearest hospital or to a Government doctor for
treatment and shall obtain a certificate from
the attending doctor about the injuries.

(e) When the person arrested is brought to the
police station, after recording the reasons for
the arrest and other particulars as mentioned
in clause (b), the police officer shall furnish a
copy of the entries made by him relating to the
grounds of the arrest to the person arrested by
him. Such grounds shall be furnished not later
than three hours from the time of bringing him
in the police station.

(f) If the person is not arrested from his
residence and not from his place of business or
not in presence of any person known to the
accused, the police officer shall inform the
nearest relation of the person over phone if
any, or through a messenger within one hour
of bringing him in the police station.

(g) The police officer shall allow the person
arrested to consult a lawyer, if the person so
desires. Such consultation shall be allowed
before the person is produced to the nearest
Magistrate under section 61 of the Code.

Existing Section

Recommendation B

167-(1) Whenever any person is arrested and
detained in custody, and it appears that the
investigation cannot be completed within the
period of twenty four hours fixed by section 61
and there are grounds for believing that the
accusation or information is well founded, the
officer in charge of the police section or the
police officer making the investigation if he is
not below the rank of sub inspector shall
forthwith transmit to the nearest Magistrate a
copy of the entries in the diary hereinafter
prescribed relating to the case, and shall at the
same time forward the accused to such
Magistrate.

(2) The Magistrate to whom an accused person
is forwarded under this section may, whether
he has or has not jurisdiction to try the case
from time to time authorize the detention of
the accused in such custody as such Magistrate

(1) Existing sub-section (2) be re-numbered as
sub-section (3) and a new sub-section (2) may
be added with the following provisions:
Sub-section (2) - (a) If the Magistrate after
considering  the  forwarding of the
Investigating officer and the entries in the
diary relating to the case is satisfied that there
are grounds for believing that the accusation
or information about the accused is well
founded, he shall pass an order for detaining
the accused in the jail. If the Magistrate is not
so satisfied, he shall forthwith release the
accused. If in the forwarding of the
Investigating Officer the grounds for believing
that the accusation or information is well
founded are not mentioned and if the copy of
the entries in the diary is not produced the
Magistrate shall also release the accused
forthwith.
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thinks fit, for a term not exceeding fifteen days
in the whole. If he has not jurisdiction to try
the case or send it for trail and considers
further detention unnecessary, he may order
the accused to be forwarded to a Magistrate
having such jurisdiction.

Provided that no Magistrate of the third class,
and no Magistrate of the second class not
specially empowered in this behalf by the
Government shall authorize detention in the
custody of the police.

(3) A Magistrate authorizing under this section
detention in the custody of the police record
his reasons for so doing.

(4) If such order is given by a Magistrate other
than the chief Metropolitan Magistrate, District
Magistrate or Sub-divisional Magistrate, he
shall forward a copy of his order, with his
reasons for making it, to the Magistrate to
whom his immediately subordinate.

(b) If the Investigation Officer prays for time to
complete the investigation the Magistrate may
allow time out exceeding seven days and if so
specific case about the involvement of the
accused in a cognizable offence can be filed
within that period the accused shall be
released by the Magistrate after expiry of that
period.

(c) If the accused is released under clause (a)
and (b) above, the Magistrate may period
for committing offence under section 220 of
the Penal Code sue motu against the police
officer who arrested the person without
warrant even if no petition of complaint is
filed before him.

(2) Sub-section (2) be substituted by a new sub-
section (3) with the following provisions:

(a) If a specific case has been filed against the
accused by the Investigation officer within
the time as specified in sub-section (2)(b)
the Magistrate may authorize further
detention of the accused in jail custody.

(b) If no order for police custody is made
under clause (c), the Investigating Officer
shall interrogate the accused, if necessary
for the purpose of investigation in room
specially made for the purpose with glass
wall and grill in one side. within the view
but not within hearing of a close relation or
lawyer of the accused.

(c) If the Investigating officer files any
application for taking any accused to
custody for interrogation, he shall state in
detail the grounds for taking the accused in
custody and shall produce the case diary
for consideration of the Magistrate if the
Magistrate is satisfied that the accused be
sent back to police custody for a period not
exceeded three days, after recording
reasons, he may authorize detention in
police custody for that period.

(d) Before passing an order under clause (c)
the Magistrate shall ascertain whether the
grounds for the arrest was furnished to the
accused and the accused was given
opportunity to consult lawyer of his choice.
The Magistrate shall also hear the accused
or his lawyer.
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(3) Sub-section (4) be substituted as follows:
(a) If the order under clause (c) is made by a

Metropolitan Magistrate or any other
Magistrate he shall forward a copy of the
order to the Metropolitan Sessions Judge or
the Sessions Judge as the case may be for
approval. The Metropolitan Sessions Judge
or the Sessions Judge shall pass order
within fifteen days form the date of the
receipt of the copy.

(b) If the order of the Magistrate is approved

under clause (a), the accused before he is
taken custody of the Investigating Officer,
shall be examined by a doctor designated
or by a Medical Board constituted for the
purpose and the report shall be submitted
to the Magistrate concerned.

(c) After taking the accused in custody, only

~

the Investigating officer shall be entitled to
interrogate the accused and after expiry of
the period, the Investigation officer shall
produce produce him before the
Magistrate. If the accused makes any
allegation of any torture, the Magistrate
shall at once send the accused to the same
doctor or Medical Board for examination.

If the Magistrate finds from the report of
the doctor or Medical Board that the
accused sustained injury during the period
under police custody, he shall proceed
under section 190(1)(c) of the Code against
the Investigating Officer for committing
offence under section 330 of the Penal
Code without filing of any petition of
complaint by the accused.

(e) When any person dies in police officer or

the Jailor shall at once inform the nearest
Magistrate of such death.

If a person dies in custody either in Jail or in police custody the relations are reluctant to lodge

any FIR or formal complaint due to apprehension of further harassment. The existing provisions of

section 176 of the Code appears to us not sufficient enough to take appropriate and effective action

about such custodial death. Under the existing provisions of this section, the Magistrate is not bound

to hold inquiry. So, we like to emphasis that the duty of the Magistrate shall be made mandatory. For

this following amendment in section 176 is recommended:-
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Existing Section

Recommendation - C

176-(1) When any person dies while in the
custody of the police, the nearest Magistrate,
empowered to hold inquests shall, and in any
other case mentioned in section 174, clauses
(@), (b) and (c) of sub-section (1) any Magistrate
so empowered may hold an inquiry into the
cause of death either instead of, or in addition
to, the investigation held by the police officer,
and if he does so, he shall have all the powers
in conducting it which he would have in
holding an inquiry into an offence. The
Magistrate holding such an inquiry shall
record the evidence taken by him in
connection therewith in any of the manners
hereinafter ~prescribed according to the
circumstances of the case.

(2) Whenever such Magistrate considers it
expedient to make an examination of the dead
body of any person who has been already
interred, in order to discover the cause of his
death the Magistrate may, cause the body to be
disinterred and examined.

(1) Existing sub-section (2) be renumbered as
sub-section (3) and the following be added as
sub-section (2).

(2) When any information of death of a person
in the custody of the police or in jail is received
by the Magistrate under section 167(4)(e) of the
Code (as recommended by us), he shall
proceed to the place, make an investigation,
draw up a report of the cause of the death
describing marks of injuries found on the body
stating in what manner or by what weapon the
injuries appear to have been inflicted. The
Magistrate shall then send the body for post
mortem examination. The report of such
examination shall be forwarded to the same
examination shall be forwarded to the same
Magistrate
examination.

immediately after such

Under the existing provisions of section 202 of the Code, there is no scope on the part of the
Magistrate to proceed suo moto he can act only when there is a petition of complaint. If it is evident
from the post mortem report that the death is culpable homicide amounting to murder, the
Magistrate shall be empowered by the law itself by adding an enabling provision to section 202 to
proceed with the case by holding inquiry himself or by any other competent Magistrate. So, we also
like to recommend amendment in section 202 of the code.

Existing Section

202(1) Any Magistrate, on receipt of a
complaint of an offence of which he is
authorized to take cognizance, or which has
been transferred to him under section 192,
may, if he thinks fit, for reasons to be recorded
in writing postpone the issue of process for
compelling the attendance of the person
complained against, and either inquire into the
case himself or if he is a Magistrate other than
a Magistrate of the third class, direct an
inquiry or investigation to be made by any
Magistrate subordinate to him, or by a police
officer, or by such other person as he thinks fit
for the purpose of ascertaining the truth or
falsehood of the complaint:

Provided that save where the complaint has
been made by a Court no such direction shall
be made unless the provisions of section 200
have been complied with:

| Recommendation - D |

(1) A new sub-section (3) be added with the
following provisions:

(3) (@) The Magistrate on receipt of the post
mortem report under section 176(2) of the
Code (as recommended by us) shall hold
inquiry into the case and if necessary may take
evidence of witnesses on oath.

(b) After completion of the inquiry the
Magistrate shall transmit the record of the case
along with the report drawn up under section
176(2) (as recommended by us) the post
mortem report his inquiry report and a list of
the witnesses to the Sessions Judge or
Metropolitan Sessions Judge, as the case may
be and shall also send the accused to such
judge.

(c) In case of death in police custody, after a
person taken in such custody on the prayer of
the Investigating Officer,
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Provided further that where it appears to the
Magistrate that the offence complained of is
tribal exclusively by a Court of Session, the
Magistrate may postpone the issue of process
for compelling the attendance of the person
complained against and may make or cause to
be made an inquiry of investigation as
mentioned in this sub-section for the purpose
of ascertaining the truth or falsehood of the
complaint.

(2) If any inquiry or investigation under this
section is made by a person not being a
Magistrate or a police officer, such person shall
exercise all the powers conferred by this Code
on an officer in charge of a police-station
except that he shall not have power to arrest
without warrant.

(2A) Any Magistrate inquiring into a case
under this section may if he thinks fit, take
evidence of witness on oath. Provided that if it
appears to the Magistrate that the offence
complained of is triable exclusively by the
Court of Session, he shall call upon the
complainant to produce all his witnesses and
examine them on oath.

(2B) Where the police submits the final report
the Magistrate shall be competent to accept
such report and discharge the accused.

the Magistrate may proceed against the
Investigating Officer, without holding any
inquiry as provided in clause (a) above and
may send the Investigating Officer to the
Sessions Judge of the Metropolitan Sessions as
provided in clause (b) along with his own
report under sub-section (2) of section 176 and
post mortem report.

In the Penal Code the relevant section for causing hurt for the purpose of extorting confession
or information from any person is provided in section 330 and for confinement to extort such
confession or information is provided in section 348. But in neither of these sections, there is mention
of causing such hurt to a person while he is in police custody or in jail. Punishment appears to be not
adequate. So, we like to recommend that suitable provisions be added to those two sections by
adding provision to those sections or by adding new sections by giving section Nos. 330 A and 348 A.
Moreover, we are also of the view that causing death in police custody or in jail is more heinous than
death caused by a private person. So, a separate penal section may be added after section 302 of the

Penal Code.

Existing section

Recommendation - E

Section 330 of the Penal Code and section 302,
348.

(@) One provision be added in section 330
Providing enhanced punishment upto ten
years imprisonment with minimum
punishment of sentence of seven years if hurt
is caused while in police custody or in jail
including payment of compensation to the
victim.

(b) 2nd proviso for causing grievous hurt while
in such custody providing minimum
punishment of sentence of ten years
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imprisonment  including  payment  of
compensation to the victim.

(c) A new section be added as section 302A
providing punishment for causing death in
police custody or in jail including payment of
compensation to the nearest relation of the
victim.

(d) A new section be added after section 348
providing for punishment for unlawful
confinement by police officer for extorting
information etc. as provided in section 348
with minimum punishment imprisonment for
three years and with imprisonment which may
extend to seven years.

If death takes place in police custody or in jail it is difficult to prove by the relations of the
victim as to who caused the death. In many cases, this court has decided that when a wife dies while
in custody of the husband, the husband shall explain how the wife met her death. Similar principle
may be applied when a person dies in police custody or in jail. To give a legal backing to the above
principle, we like to recommend that a section in the Evidence Act (after section 106) or a clause may
be added in section 114 of that Act incorporating the above principle.

Recommendation-F |

The new section in the Evidence Act shall provide that when a person dies in police custody
or in jail, the police officer who arrested the person or the police officer who has taken him in custody
for the purpose of interrogation or the jail authority in which jail the death took place, shall explain
the reasons for death and shall prove the relevant facts to substantiate the explanation.

In the Police Act of 1861, there is no provision for maintaining any diary for recording the
reasons for arrest without warrant and other necessary particulars as have been mentioned in the
recommended sub-section (2) of section 54 of the Code. So, we like to recommend that a new section
be added after section 44 of the Police Act.

Recommendation-G |

The new section in the Police Act shall provide that the officer in charge of a police station
shall keep a special diary for recording the reasons and other particulars as required under
recommended new sub-section (2) of section 54 of the Code.

We have already mentioned that the provisions of the existing sections 54 and 167 of the Code
are to some extent inconsistent with the provisions of Article 27, 30, 31, 32, 33 and 35 of the
Constitution and we have recommended that the above two sections may be amended for the
purpose of safeguarding the liberty and fundamental rights of the citizens. We also like to emphasise
that the respondents are to be directed to remove the inconsistency within the time fixed by us.

A question may be raised as to whether this Court has any power to make recommendation
for amendment of any law. Our answer is that this Court has such power under Article 102. As we
have found that some of the existing provisions of section 54 and 167 of the Code are inconsistent
with the fundamental rights of the citizens, this Court can not only recommend amendment, it can
even issue direction. In Mazdar Hossain’s case the Appellate Division issued directions upon the
Government to ensure separation of the Judiciary from the Executive and the Appellate Division
modified the drafts and made those drafts as part of its order. It is expected that with the separation
of judiciary from Executive, the Magistrate and the Courts may exercise powers free from any
Executive pressure.

We are conscious that some of our recommendations can not be implemented without making
necessary amendments in the relevant law at the same time we like to insist that some of the
recommendations may be implemented immediately as these are in conformity with some of the
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existing provisions of the Constitution and the Code itself. So, we would like to issue some directions
to follows those immediately. The directions are as follows:

1. No police officer shall arrest a person under section 54 of the Code for the purpose of detaining him
under section 3 of the Special Power Act, 1974.

2. A police officer shall disclose his identity and if demanded shall show his identity card to the
person arrested and to the persons present at the time of arrest.

3. He shall record the reasons for the arrest and other particulars as mentioned in recommendation A
(3)(b) in separate for the arrest and other particulars as mentioned in recommendation A (3)(b) in a
separate register till a special diary is prescribed.

4. If he finds any marks of injury on the person arrested, he shall record the reasons for such injury
and shall take the person to the nearest hospital or Government doctor for treatment and shall obtain
a certificate from the attending doctor.

5. He shall furnish the reason for arrest to the person arrested within three hours of bringing him in
the police station.

6. If the person is not arrested from his residence or place of business he shall inform the arrested
relation of the person over phone, if any, or through a messenger within one hour of bringing him in
the police station.

7. He shall allow the person arrested to consult a lawyer of his choice if he so desires or to meet any of
his nearest relation.

8. When such person is produced before the nearest Magistrate under section 61, the police officer
shall state in his forwarding letter under section 167 (1) of the Code as to why the investigation could
not be completed within twenty four hours why he considers that the accusation or the information
against that person is well-founded. He shall also transmit copy of the relevant entries in the case
diary B.P. Form 38 to the same Magistrate.

9. If the Magistrate is satisfied on consideration of the reasons stated in the forwarding letter as to
whether the accusation or the information is well-funded and that there are materials in the case
diary for detaining the person in custody, the Magistrate shall pass an order for further detention in
jail. Otherwise, he shall release the person forthwith.

10. If the Magistrate releases a person on the ground that the accusation or the information against the
person produced before him is not well-founded and there are no materials in the case diary against
that person, he shall proceed under section 190(1)(c) of the Code against that police officer who
arrested the person without warrant for committing offence under section 220 of the Penal Code.

11. If the Magistrate passes an order for further detention in jail, the Investigating officer shall
interrogate the accused if necessary for the purpose of investigation in a room in the jail till the room
as mentioned in recommendation B(2)(b) is constructed.

12. In the application for taking the accused in police custody for interrogation, the investigating
officer shall state reasons as mentioned in recommendation B(2)(c).

13. If the Magistrate authorizes detention in police custody he shall follow the recommendation
contained in recommendation B(2)(c)(d) and B(3)(b)(c)(d).

14. The police officer of the police station who arrests a person under section 54 or the Investigating
officer who takes a person in police custody or the jailor of the jail as the case may be shall at once
inform the nearest Magistrate as recommended in recommendation B(3)(e) of the death of any person
who dies in custody.

15. A Magistrate shall inquire into the death of a person in police custody or in jail as recommended
and recommendation C(1) immediately after receiving information of such death.

In view of our discussion above, the Rule is disposed of with a direction upon the respondent Nos. 1
and 2 to implement the recommendations made above within six month. All the respondents are also
directed to implement the directions made above immediately.

Salma Masud Chowdhury, J: H. Haque,
I agree
S.Masud
Momen
Read by:
Exd by:
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HIGH COURT DIVISION
(Criminal Miscellaneous Jurisdiction)

SK Sinha J
Sharifuddin Chaklader J
Saifuzzaman (Md)........... Petitioner
Vs
State and others.............. Opposite Parties”

Judgement: August 4th, 2003

Code of Criminal Procedure (V of 1898)
Sections 54 & 167

""State terrorism™-There are complaints of
indiscriminate arrest of innocent persons who
are subjected to third degree methods with a
view to extracting confessions. This is termed
by the Supreme Court of India as ''state
terrorism™ which is no answer to combat
terrorism ... (10)

Section 54

The ™"reasonable suspicion”™ and '‘credible
information™ must relate to definite
averments considered by the police officer
himself before arresting a person under this
provision. What is a "reasonable suspicion™
must depend upon the circumstances of each
particular case, but it should be at least
founded on some definite fact tending to
throw suspicion on the person arrested and
not on a mere vague surmise. ...(12)

Code of Criminal Procedure (v of 1898)
Section 54

A bare assertion without anything more
cannot form the material for the exercise of an
independent judgment and will not therefore
amount to credible information.... (13)

Section 167

Entries in the Diary - It is for the Magistrate
to decide on certain materials placed before
him such as the material contained in the
diary relating to the case whether or not the
detention of the accused was necessary. In
coming to the conclusion the Magistrate has
to exercise his judicial mind and only when
the Magistrate did apply such a mind, it could

* Criminal Miscellaneous Case No. 9145 of 2002 with
Criminal Miscellaneous Case No. 9146 of 2002.

be said that the order made for detention is a
valid order .... (29)

Section 344

The custody spoken of is jail custody. The
Magistrate can remand an accused person to
custody for a term not exceeding 15 days at a
time provided that sufficient evidence has
been collected to raise a suspicion that the
accused may have committed an offence.
Gouri Shanker Jha vs State of Bihar, AIR 1972
SC 711; SK Dey vs Officer-in-charge Sukchi PS,
AIR 1974 SC 871; Natobar Parida and others vs
State of Urishaw, AIR 1975 SC 1465 relied

Code of Criminal Procedure (v of 1898)
Sections 4(1) & 167

The provisions intend to prevent any possible
abuse by the police officer of his power while
trying to make discovery of crime by means of
wrongful confinement and do not intend to
protect illegal act of the police officer.

State of MP vs Mobarak Ali, AIR 1959 SC 707;
Directorate of Enforcement vs Deepak Mahajan,
AIR 1994 SC 1775 and Abhinandan Jha vs
Dinesh Mishra,

AIR 1968 SC 117 relied............. (34-35)

Sections 154 & 157

Receipt of information is not a condition

eisji k QIjdMi mRiciZ 1jgKZ mK i Ges mn
mfvciZ fgnie§”™ BidKj Bmjvg tKiZigigik MZ 25 tk
tde‘quir 2002 abgi0 by cijk aibgi0 5 bs tiviWi mav
m™tbi migtb t 1K tdiR vix Kihiera 54 avivg tMdzyi
Kit] H v'bB Z¢7i XKv tgiUcijUb fgiRi=U tKifU
niRi Kiv ng Ges 7 1" tbi cijk rigi0 Prlqy ng| GQuovl
1974 mity i etk 9igZv ABtb AWKi: "k ¢ b Kivi Rb”
Arte”b Kiv ng| Pid tgfUcijUb tgiRi=-U 4V giP 2002
ZwitL Zvt™ 1 Rugb gAi Ktib Ges WiUbkb AWvi by t~q
ntj 9= Kivi ibt"k t7b] BiZigta” 2" iiK tRj niRiZ
tciY Kivng| 27 tk tde‘quix 2002 Zviv GB AWK~ tki
lei‘tx gnigo” mexg  tKaUi niBiIKW 1efiM  GKwU
tdSR™vix verea gugjv “viqi Kiib, hvi bei 2400/2002
Ges 2405/2002] gvgjv "W niBiKiU 1ePvivasb _vKv
Ae g Zvt " iK iigMA _vbvi gigjv bs 13/23.9.2001 G
tMdzii t"Lvtbv ng] Gi ci KigK “dvq 2 i verfb
ovgjvg tMdZvi - Lvtbv ng Ges Zviv ierfb AijZ 1K
Rugbci® nb] BiZigta® mec_ig th \RIWW gij Z¢ iiK
tMdzii Kivng Zv T_{K 2471 Ae'niZ t7qvng|

ewi=vi Gg Awgi-Dj Bmjvg Ges Zwbqv Awgi Zvi™i
ciql gigjwu ciiPvghbv Kiib| ciezi¢z 4w A= 2003
lePviciZ Rbie Gm tK mbnv Ges iePviciZ Rbie
kiidDiTb PIKjvvi G gigjvi ivg c b Ktib]
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precedent for investigation-The officer-in-
charge of a police station can start
investigation either on "information” or
"otherwise™.

The difference between sections 154 and 157
is that the information covered by the former
section must be reduced to writing which is a
condition precedent but in case of the later
section, it is only that information which
raises a reasonable suspicion of the
commission of a cognisable offence within the
jurisdiction of the police officer to whom it is
given ...(37)

Special Powers Act (XIV of 1974)

Section 3

Code of Criminal Procedure (v of 1898)
Section 54

The authority made the orders of detention
the moment the police officer made proposal
for detention after arrest under section 54 of
the Code. This shows the report of the police
officer replaced the ™satisfaction”™ of the
authority in making an order of detention. It
is beyond the scheme of the law that an order
of detention can be made in respect of a
person on the basis of a report of the police
officer after his arrest under section 54 of the
Code......(43)

Code of Criminal Procedure (V of 1898)
Section 167

Remand order should be made in presence of
the accused in view of the expression
"forwarded™ used in sub-section (2) of section
167 of the Code.

Aftabur Rahman @ Jongi vs State, 45 DLR 59;,
Khandkar Mustaque Ahmed vs Bangladesh, 34
DLR (AD) 222, Lakshmanrao vs Judicial
Magistrate, 1st Class, Parivati Puram, AIR 1978
SC 186. Gouri Shankar Jha (Supra) and Natbor
Parida and others (Supra) ref.

Section 344

Magistrate can make such order of remand in
the absence of the accused if he is seriously ill
and cannot be produced in Court. M Amirul
Islam with Tania Amir, Advocates-For the

Petitioner.
Md Abdur Rezzaque Khan, Additional
Attorney General with Fazilatunnessa,

Assistant Attorney General—For the State.
Raj Narayan vs Superintendent of Central Jail,
AIR 1971 SC 178 relied ... 47)

Judgment

SK Sinha J: These two Rules arise out of the
same proceedings and therefore, these Rules are
disposed of by this judgment. These Rules were
issued calling upon the opposite parties to show
cause why the detenus Liakat Sikder and Md
Rafiqul Islam Kotwal should not be brought
before this Court to be dealt with in accordance
with law or pass such other or further order or
orders as to this Court may seem fit and proper.

2. It is stated in the petitions that the detenu
Liakat Sikder is a student of Dhaka University
and President of Bangladesh Chattra League and
the detenu Md Rafiqul Islam Kotwal is also a
student of Dhaka University and Vice President
of Bangladesh Chattra League. They have long
political background and are involved in active
politics of Bangladesh Chattra League and
played major role in all movements, serving the
cause of liberty, democracy and in achieving
those, they served their party with dedication. On
25-2-2002 while the detuns coming out of Sudha
Sadan, of Road No. 5, Dhanmondi Residential
Area, they were arrested by the Dhanmondi
Police under section 54 of the Code of Criminal
Procedure, shortly the Code, in connection with
DB Office GD Entry No. 1356 dated 26-2-2002
along with other activists of Bangladesh Chattra
League. The detenus were forwarded to the
Chief Metropolitan Magistrate, Dhaka on the
same day with a prayer for taking them on police
remand for 7 days. It was stated in the police
forwarding report that a proposal for their
detention under the Special Powers Act, 1974,
shortly the Act, had been made to the authority.
The Chief Metropolitan Magistrate enlarged
them on bail to be effective on 4-3-2002, if no
detention order had been made in the meantime.
They were, however, remanded to the judicial
custody. In the meantime, the detenus were
communicated with the order of detention on 27-
2-2002, against which, they moved this Court in
Criminal Miscellaneous Case Nos. 2400 of 2002
and 2405 of 2002 respectively. This Court
declared the orders of detention illegal and
directed for release of the detenus by judgment
and order dated 23-3-2002. During the pendency
of the said Rules, the detenus were shown
arrested in Ramganj Police Station Case No. 13
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dated 23-9-2001 on the basis of a wireless
message made by the officer-in-charge, Ramganj
Police Station.

3. The detenus submitted their bail bonds before
the Chief Metropolitan Magistrate on 5-3-2002.
The learned Chief Metropolitan Magistrate
subsequently discharged the petitioners of the
GD Entry No. 1356 dated 26-2-2002 on the
prayer of the Investigating Officer. Again, they
were shown arrested in GR Case No. 343 of
2002 arising out of Ramna PS Case No. 26(2)/02
by an order the learned Chief Metropolitan
Magistrate on 27-3-2002. The learned Sessions
Judge enlarged them on bail in that case on 1-4-
2002 on Criminal Miscellaneous Case No. 1484
of 2002. Before they were released from the jail
custody, the Dhanmondi Police prayed for
showing them arrested in Dhanmondi Police
Station Case No. 71 dated 29-1-12001 before the
learned Chief Metropolitan Magistrate. The
learned Chief Metropolitan Magistrate by order
dated 4-4-2002 allowed the prayer and showed
the detenus arrested in that case. The detenus
were thereafter enlarged on bail by an order
dated 23-5-2002 of the learned Metropolitan
Sessions  Judge, Dhaka in  Criminal
Miscellaneous Case No. 1901 of 2002.

4. In the meantime, on the prayer of the Ramna
Police, the learned Chief Metropolitan
Magistrate showed the detenus arrested on 4-4-
2002 in Ramna PS Case No. 57 dated 26-1-2002.
The detenus obtained an ad-interim bail from
this Court in Criminal Miscellaneous Case No.
6440 of 2002. Before the said order was
communicated to the Court below, the Demra
Police prayed for showing the detenus arrested
on 3-7-2002 in Demra. PS Case No. 76 dated 22-
2-2002 corresponding to GR Case No. 762 of
2002. The learned Magistrate allowed the prayer
by order dated 6-7-2002. Thereafter, the detenus
were enlarged on bail on 4-8-2002 by an order of
the learned Metropolitan Sessions Judge in
Metropolitan Criminal Miscellaneous Case No.
2953 of 2002. The Mohammadpur Police again
prayed before the learned Chief Metropolitan
Magistrate on 7-8-2002 for showing the detenus
arrested in Mohammadpur PS Case No. 38 dated
12-2-2002 corresponding to GR Case No. 708 of
2002. The learned Chief Metropolitan Magistrate
by order dated 7-8-2002 issued custody warrant

in the above case. The learned Metropolitan
Sessions Judge by order dated 11-8-2002 in
Metropolitan Criminal Miscellaneous Case No.
3395 of 2002 enlarged them on bail. Thereafter,
the Tejgaon Police prayed before the learned
Chief Metropolitan Magistrate for showing the
detenus arrested in Tejgaon PS Case No. 98
dated 28-12-2001 on 12-8-2002 which prayer
was allowed. The detenus thereafter, moved this
Court and obtained the above Rules.

5. The GD Entry, with which, the detenus were
initially arrested was dropped by an order of the
learned Chief Metropolitan Magistrate on 30-3-
2002 and there was no existence of the said GD
Entry on and from that date but while the
detenus were shown arrested in Dhanmondi PS
Case No. 71 dated 29-11-2001, Ramna PS Case
No. 57 dated 26-1-2002, and in Demra PS Case
No. 76(2) of 2002, the learned Chief
Metropolitan Magistrate observed in his orders
dated 4-4-2002 and 6-7-2002 respectively that
the detenus are in custody in connection with
GD Entry No. 1356 dated 26-2-2002. This shows
that the learned Magistrate did not at all apply
his judicial mind in making orders for showing
the detenus arrested in those cases and made
mechanical orders on the mere asking by the
police officers. In making those orders, the
learned Magistrate did not assign any reason and
made laconic orders observing "ci_bi gAill No
counter affidavit has been filed by the State
controverting the statements made in the
petitions. Learned Additional Attorney-General
has not disputed the facts stated in the petitions.

6. Mrs Tania Amir, appearing on behalf of the
detenus, contends that in the absence of any
ground for believing that the detenus had been
concerned in any cognisable offence, the use of
section 54 of the Code as an instrument for
putting them in detention and also showing them
arrested in different cases are unauthorised and
without jurisdiction. She further contends that
the orders of the Magistrate remanding the
detenus in the judicial custody on the prayer of
the police that they have complicity in those
cases without satisfying as to the prima facie
materials on the basis of the entries in the diary
are contrary to section 167 of the Code. Lastly,
she contends that those orders were made
mechanically without application of judicial
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mind, which should be quashed for ends of
justice.

7. Learned Counsel has taken us through section
54 of the Code and section 3 of the Act, and
submits that a person cannot be put in preventive
detention after arrest under section 54 of the
Code, inasmuch as, a police officer has the
power to arrest a person under this section on
any of the grounds contained therein whereas, an
order of detention of a person can only be made
by the Government or a District Magistrate or
Additional District Magistrate, as the case may
be, if the said authority is satisfied that such
person has indulged in prejudicial activities
within the meaning of section 2(f) of the Act. In
support of her contention, she has referred a
decision in the case of Bangladesh Legal Aid
and Services Trust (BLAST) and others vs
Bangladesh and others, 55 DLR 363.

8. Mr M Amirul Islam, learned Counsel like Mrs
Tania, stresses upon the police excesses and the
violation of fundamental rights of the detenus in
the hands of the police. He submits that no
action detrimental to the life, liberty, body and
reputation of a person shall be taken away except
in accordance with law. He further contends that
the detenus were denied to enjoy the protection
of law, as they were not informed at any point of
time the cause of their arrest by the police
officer. He further contends that the police used
section 54 of the Code and section 3 of the Act,
as instruments to harass the detenus and that as
soon as they had realised that those devices did
not suit their purpose, they were shown arrested
in series of cases one after another without being
informed as to the accusations for which they
were shown arrested and even the Magistrate did
not know on what allegation he was making the
order, which is not the intention of the law. He
further contends that if such processes were
allowed, there would be no end of harassment of
detenus who would end up for rest of their lives
incarceration. He submits that these actions of
the law enforcing agencies are not only
deprecatory but also contrary to Articles 27, 31,
32 and 33 of the Constitution.

9. In the aforesaid background a pertinent
question arises whether the provisions of the

Code authorise a Magistrate to make such orders
of custody in different cases on a mere asking by
the police officers in the absence of the detenus.
Another pertinent question is whether a police
officer has power to apprehend any person under
section 54 of the Code for the purpose of putting
him in preventive detention and for showing him
arrested in pending cases. In the alternative,
whether a police officer can use section 54 of the
Code for collateral purposes of' detention and
some other purposes as has been done in the
present case.

10. Recently, in many cases we have noticed that
the law-enforcing agency after making arrest of a
person under section 54 of the Code produces
him before the Magistrate with a report stating
that a proposal for putting him in preventive
detention has been made to the authority. The
Magistrate under such circumstances sends him
in judicial custody on rejecting his prayer for
bail with the observation that a proposal has
been made for his detention. Similar order has
been made in respect of these detenus. This
being a fundamental question, we would like to
address this point since the right of a citizen is
involved on this point. In a democratic society,
where the rule of law prevails, it is an obligation
of the State to ensure that there is no
infringement of' the rights of a citizen to liberty
except in accordance with law. The horizon of
human rights is expanding. Crime rate, at the
same time is also increasing. There are
complaints about violation of human rights
because of indiscriminate arrest of innocent
persons by law enforcing agency in exercise of
powers under section 54 of the Code and put
them in preventive detention on their prayer by
the authority and sometimes they are remanded
to the custody of the police under the orders of
Magistrate under section 167 of the Code and
they are subjected to third degree methods with a
view to extracting confessions. This is what is
termed by the Supreme Court of India as "state
terrorism™ which is no answer to combat
terrorism.

11. The law of arrest is one of' balancing
individual rights, liberties and privileges, on the
one hand, and individual duties, obligations and
responsibilities on the other: of weighing and
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balancing the rights, liberties and privileges of
the single individual and those of the individuals
collectively: of simply deciding what is wanted
and where to put the weight and the emphasis: of
deciding which comes first-the criminal or
society, the law violator or the law abider. It is
generally said that when the crime goes
unpunished, the criminals are encouraged and
the society suffers. Whenever a criminal offence
is committed then, irrespective of whether it also
involves a civil injury, the offender becomes
liable to punishment by the State, not for the
purpose of affording compensation or restitution
to anyone who may have been injured but as a
penalty for the offence and in order to deter the
commission of similar offences and in some
cases, for the reform of the offender. Here the
matter is one of public law, the proceedings
against the offender may be instituted by the
State without the consent of any person who has
been injured, and the State alone can remit the
punishment.

12. Section 54 of the Code gives a police officer
wide powers of arresting a person without
warrant under certain conditions, i.e. if such
person has been concerned in any cognisable
offence or against whom a reasonable complaint
has been made or credible information has been
received or a reasonable suspicion exists of his
having been so concerned or so on. There are
nine circumstances which empower a police
officer to apprehend a person without a warrant
issued by a Magistrate, of them, the first clause
gives a police officer unlimited power to
exercise his discretion. This power being an
encroachment on the liberty of the subject, an
arrest purporting to be under this section would
be illegal unless circumstances specified in the
various clauses of the section exist. The
expression "credible information” used in the
section includes any information which, in the
judgment of the officer, to whom it is given,
appears entitled to credit in the particular
instance. The word "“reasonable™ has reference to
the mind of the person receiving the information.
The *“reasonable suspicion” and "“credible
information™ must relate to definite averments,
which must be considered by the police officer
himself before he arrests a person under this
provision. What is a "reasonable suspicion” must
depend upon the circumstances of each

particular case, but it should be at least founded
on some definite fact tending to throw suspicion
on the person arrested and not on a mere vague
surmise.

13. The words "credible™ and "reasonable" used
in the first clause of section 54 must have
reference to the mind of' the person receiving the
information which must afford sufficient
materials for the exercise of an independent
judgment at the time of making the arrest. In
other words, the police officer upon receipt of
such information must have definite and
bonafide belief that an offence has been
committed or is about to be committed,
nccessitating the arrest of the person concerned.
A bare assertion without anything more cannot
form the material for the exercise of an
independent judgment and will not therefore
amount to credible information. The abuse of
police power is not only peculiar to our country
but it is widespread. Section 60 of the Code
contains a mandatory provision requiring the
police officer making an arrest without warrant
for producing the arrested person before a
Magistrate without delay. The precautions as laid
down in sections 60 and 61 of the Code seem to
design to secure that within not more than
twenty-four hours of arrest a Magistrate shall
have seisin of what is going on to apprise him
the nature of the charge against the arrestee. If
the reasonableness in the complaint or suspicion
and credibility of information is not found on
investigation within the period of twenty-four
hours of arrest, the arrested person must be
released by the police officer under section 169
of the Code on taking a bond for his appearance
before a Magistrate if and when required.
Section 61 of the Code enjoins that no Police
Officer shall detain in custody the person
arrested under section 54 for a longer period than
under all the circumstances of the case is
reasonable, and such period shall not, in the
absence of a special order of a Magistrate under
section 167, exceed twenty-four hours. There are
safeguards as to arrest and detention of a person
under Article 33 of the Constitution, which
reads:

"33() No person who is arrested shall be
detained in custody without being informed, as
soon as may be, of the grounds for such arrest,
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nor shall he be denied the right to consult and be
defended by a legal practitioner of his choice.

(2) Every person who is arrested and detained in
custody shall be produced before the nearest
Magistrate within a period of twenty- four hours
of such arrest, excluding the time necessary for
the journey from the place of arrest to the Court
of the Magistrate and no such person shall be
detained in custody beyond the period without
the authority of a Magistrate.

14. Article 33 embodies a rule, which has always
been regarded as vital and fundamental for
safeguarding personal liberty in all legal systems
where the rule of law prevails. There are two
requirements in this Article, which are to be
complied with to afford the earliest opportunity
to the arrested person to remove any mistake and
misapprehension in the minds of the arresting
authority and also to know objectively what the
accusation against him is, so that he can exercise
the second right of consulting a legal
practitioner. This Article provides the safeguard
that the arrested person must be produced before
a Magistrate within twenty-four hours of arrest,
so that an independent authority exercising
judicial powers may without delay apply his
mind to his case. Though the Criminal Procedure
Code contains analogous provision but our
Constitution makers were anxious to make this
safeguard an integral part of fundamental rights.

15. The requirements of this Article are meant to
afford the earliest opportunity to the person
arrested on suspicion to remove any mistake in
the minds of the arresting authority, and also to
know exactly what accusation against him is so
that he can exercise his right of consulting a
legal practitioner of his choice. It is now
established that even where a person is convicted
or is in custody on certain allegations of
commission of a cognisable offence, he does not
lose all the fundamental rights belonging to all
the persons under the Constitution, excepting
those which cannot possibly be enjoyed owing to
the fact of incarceration. His fundamental right is
subject to Article 32 i.e. before a person is

deprived of his personal liberty, the procedure
established by law must be strictly followed and
in conformity with the provisions of law. Section
61 of the Code echoes clause (2) of Article 33 of
the Constitution. Despite such protections, there
arc reports of arrest of persons on suspicion,
assaults and death in police custody. In the case
of Joginder Kumar vs State of UP and others,
AIR 1994 SC 1349 the Supreme Court of India
voiced its concern regarding complaints of
violations of human rights during and after
arrest. It said:

"No arrest can be made because it is lawful for
the police officer to do so. The existence of' the
power of arrest is one thing. The jurisdiction for
the exercise of it is quite another. The police
officer must be able to justify the arrest apart
from his power to do so. It would be prudent for
a police officer in the interest of protection of the
constitutional rights of a citizen and perhaps, in
his own interest that no arrest should he made
without a reasonable satisfaction reached after
some investigation as to the genuineness and
bonafide of a complaint and a reasonable belief
both as to person's complicity and even so as to
the need to effect arrest. Denying a person his
liberty is a serious matter."”

16. Article 33 of our Constitution is in pari
nrateria with Article 22 of the Constitution of
India. While inserting this Article in the draft bill
of the Constitution of India, which corresponded
to Article 15A in the draft bill, Dr BR Ambedkar
said:

"Article 15A merely lifts from the provisions of
the Criminal Procedure Code two of the most
fundamental principles which every civilised
country follows as principles of international
justice. It is quite true that these two provisions
contained in clause (1) and clause (2) are already
to be found in the Criminal Procedure Code and
thereby probably it might be said that we are
really not making any very fundamental change.
But we are, as | contend, making a fundamental
change because what we are doing by the
introduction of Article 15A is to put a limitation
upon the authority both of parliament as well as
of the provincial legislature not to abrogate these
two provisions, because they are now introduced
in our Constitution itself".
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17. Police is, no doubt, under a legal duty and
has legitimate right to arrest a criminal and to
interrogate him during the investigation of' an
offence with a view to solving the crime. The
interrogation and investigation into a crime
should be purposeful to make the investigation
ef7ccti\e as per sanction of law. "The protection
of the individual from oppression and abuse by
the police and other enforcing officers is indeed
a major interest in a fee society: but so is the
effective prosecution of crime, an interest which
at times seems to be forgotten. Perfection is
impossible:  Like other human institutions
criminal proceedings must be a comprornise."
Observed by Judge learned Hand, in Re Fried,
161F 2(1453, 465(2d Cir 1947).

18. In People vs Defore, (1926) 242 NY 13, 24:
150 NE 585, 589 Justice Cardozo observed:

"The question is, whether protection for the
individual would not he gained at a
disproportionate loss of protection for society.
On the one side is the social need that crime
shall not be repressed. On the other, the social
need that law shall not he flouted by the
insolence of office. There are dangers in any
choice. The rule of the Adams case (People vs
Adams (1903) 176 NY 351: 68 NE 636) strikes a
balance between opposing interest. We must
hold it to be the law until those organs of
government by which a change of public policy
is normally effected shall give notice to the
Courts that change has come to pass."”

19. In the case of Smt Nandini Satpathy vs PL
Dhanni, A1R 1978 SC 1025, quoting Lewis
Mayors, stated:

"To strike the balance between needs of law
enforcement, on the one hand, and the protection
of the citizen from oppression and injustice at
the hands of law-enforcement machinery, on the
other, is a perennial problem of statecraft. The
pendulum over the years has swung to the right.
Even as long ago as the opening of tile twentieth
century, Justice Holmes declared that ‘at the
present time in this country there is more danger
that criminals will escape justice than that they
will he subject to tyranny'. As the century has
unfolded, the danger has increased."”

20. In England, the police powers of arrest,
detention and interrogations has  been
streamlined by the Police and Criminal Evidence
Act, 1984 based on the report of Sir Cyril Philips
Committee. In general a police officer is free to
put any question to any citizen, but no citizen
has a duty to answer the question of the police or
to remain where the police wish him or her to
remain (Rice vs Connely (1966) 2 QB 414).
Many citizens will answer questions and this
may result in the police officer terminating the
inquiry, or informing the suspect that a summons
will be issued in respect of the offence, or
deciding to arrest the suspect. Whether or not the
person answers questions, a police officer is
entitled to arrest any person whom he or she has
reasonable grounds to suspect of having
committed or being about to commit an
arrestable offence. When the suspect is brought
to the police station, the custody officer has to
decide whether the suspect should be released
without charge, charged or (if it is thought
necessary to obtain further evidence by
guestioning) detained for questioning.

That detention may be for up to six hours in the
first place and there are procedures for renewals.
The custody officer must record these and other
decisions on a custody sheet and the suspect
must be informed of the right to free and
confidential legal advice.

21. The Royal Commission Report on Criminal
Procedure, Command Papers 8092 19811 at page
45 said:

"We recommend that detention upon arrest for
an offence should contain only one or more of
the following criteria:

(a) the person's willingness to identify himself so
that a summons may be served upon him.

(b) the need to prevent the continuation or
repetition of that offence.

(c) the need to protect the arrested person
himself or other persons or property.

(d) the need to secure or preserve evidence of or
relating to that offence or to obtain such
evidence from the suspect by questioning him,
and
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(e) the likelihood of the person failing to appear
at Court to answer any charge made against
him."

22. Both in England & Wales and in the United
States, the law relating to remand has developed
in two distinct phases. The first phase in both
countries focused chiefly on the problem of
securing the attendance of the accused at the
trial. In Rose, (1898) 78 LT 119, Lord Russell
stated that "it cannot be too strongly impressed
on the Magistracy that bail is not to be withheld
as a punishment but that the requirements as to
bail are merely to secure the attendance of the
prisoner at his trial." Similar phase can be
discerned in the American Law. Until 1960s the
law and practice tended to concentrate on the
problem of securing the attendance of accused at
trial: Courts usually using financial bonds as the
means to this end and that the result was the
pretrial imprisonment of people too poor to raise
the money for such a bond. Congress passed the
Federal Bail Reform Act 1966, legislating for
release on recognisance rather than financial
bonds as the normal pretrial order. The relevant
law for England and Wales is now contained in
the Bail Act, 1976. In essence, a Court has four
main alternatives, (a) release on unconditional
bail, (b) release on conditional bail (c) release on
bail subject to surety or security and (d) remand
in custody.

23. As regards our Code is concerned, a bail may
be taken in case of non-bailable offence under
section 497 of the Code. Sub-section (1) of
section 497 applies to a stage where the accused
is first brought before the Court. This provision
says that when a person accused of a non-
bailable offence is arrested or detained, he may
be released on bail but he shall not be so released
if there appear reasonable grounds (underlined
by me) for believing that he has been guilty of an
offence punishable with death or imprisonment
for life. Sub-section (2) of section 497 provides
that if the Court at any stage of investigation or
trial finds that there are not reasonable grounds
for believing that the accused has committed a
non-bailable offence but that there are sufficient
grounds for further inquiry into his guilt,
pending such inquiry, he may be released on
bail. This section speaks of "reasonable grounds"

for believing, that the accused is guilty of the
offence is a question which must be decided by
the Court judicially, that is to say, there should
be some tangible evidence offered by the
investigating officer on which, if unrebutted, the
Court may come to the conclusion that the
accused is not entitled to bail.

24. In India the third report of the national police
commission referring to the quality of arrests by
the police mentioned power of arrest as one of
the chief sources of corruption in the police. In
the said report the following suggestions made,
inter alia, are; an arrest during the investigation
of a cognisable case may be considered justified
in cases which involve a grave offence like
murder, robbery, rape, etc. or other
circumstances, that the police officer making an
arrest should also record in the case diary the
reason for making the arrest, that a person is not
liable to arrest merely on the suspicion of
complicity in an offence, that there must be some
reasonable justification in the opinion of the
officer effecting the arrest, that such arrest is
necessary and justified, that except in heinous
offences, an arrest must be avoided if a police
officer issues notice to the person to attend the
police station and not to leave the station without
permission would do and that these rights are
inherent in Article 22 of the Constitution and
required to be recognised. The recommendations
merely reflect the constitutional concomitant of
the fundamental right to personal liberty and
freedom. For effective enforcement of these
fundamental rights, the Supreme Court of India
in the case of Joginder Kumar issued the
following guide lines:

"(1) An arrested person being held in custody is
entitled, if he so requests, to have one friend,
relative or other person who is known to him or
likely to take an interest in his welfare, told as
far as is practicable that he has been arrested and
where is being detained.

(2) The police officer shall inform the arrested
person when he is brought to the police station of
this right.

(3) An entry shall be required to be made in the
Diary as to who was informed of the arrest.
These protections from power of arrest must be
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held to flow from Articles 21 and 22(1) and
enforced strictly."”

VR Krishna lyer J. in the case of Srimati
Nandini Satpathy observed:

"here we must remember, concerned as we are in
expounding an aspect of the Constitution bearing
on social defence and individual freedom, that
humanism is the highest law which enlivens the
printed legislative text with the life breath of
civilised values. The Judge who forgets these
rules of law any day regrets his nascient verdict
some day."

25. In the case of BLAST Md Harnidul Haque J
observed:

"As section 54 now stands, a police officer is not
required to disclose the reasons for the arrest to
the person whom he has arrested. Clause () of
Article 33 provides that the person who is
arrested shall be informed of the grounds for
such arrest. It is true that no time limit has been
mentioned in this Article but the expression "as
soon as may be" is used. This expression "as
soon as may be" does not mean that furnishing of
grounds may be delayed for an indefinite period.
According to us, "as soon as may be" implies
that the grounds shall be furnished after the
person is brought to the police station after his
arrest and entries are made in the diary about his
arrest. ... The power given to the police officer
under this section, in our view, to a large extent
is inconsistent with the provisions of Part Il of
the Constitution.”

26. The aforesaid observation as regards the
abusive exercise of power by the police, in our
view, enunciates the legal position correctly.

27. In this case detenus were arrested under
section 54 of the Code and they were remanded
to the judicial custody. Now the vital question is,
whether the Magistrate has power to pass an
order of remand of a person arrested under
section 54 of the Code either to the police or in
the judicial custody without the registration of
any case and also Without production of the
entries in the diary relating to the case or
whether the registration of a case is sine-qua-nor
for a Magistrate authorising the detention of the
accused in such custody as he thinks fit and that
whether that person should be assimilated to the
characteristic of an accused of an offence against

whom a Magistrate can pass an order under
section 167 of the Code. If a Magistrate passes
an order under section 167 of the Code on the
basis of a police forwarding report, was it
sufficient compliance of the constitutional
direction contained in Article 33 of the
Constitution? If a case is registered against the
person arrested and a follow-up investigation is
initiated or if an investigation has emanated qua
the accusation levelled against him, the
Magistrate can exercise his judicial discretion
conferred on him under section 167(2) in making
appropriate order authorising the person under
judicial custody or under police custody, in case
he is not inclined, to admit him to bail.

28. Section 167 of the Code requires the police
officer who apprehends the person to forward
him to the nearest Magistrate, if the investigation
could not be completed within the period of
twenty-four hours fixed by section 61 and if
there are grounds for believing that the
accusation or information is well founded with a
report to such Magistrate. Section 167 reads.

"167. (1) Whenever investigation cannot be
completed within the period of twenty-four
hours fixed by section 61, and there are grounds
for believing that the accusation or information
is well-founded, the officer-in-charge of the
police-station shall forthwith transmit to the
nearest Magistrate a copy of the entries in the
diary hereinafter prescribed relating to the case,
and shall at the same time forwards the accused
to such Magistrate."

"(2) The Magistrate to whom an accused person
is forwarded under this section may, whether he
has or has not jurisdiction to try the case, from
time to time authorise the detention of the
accused in such custody as such Magistrate
thinks fit, for a term not exceeding fifteen days
on the whole. If he has not jurisdiction to try the
case or send it for trial, and considers further
detention unnecessary, he may order the accused
to he forwarded to a Magistrate having such
jurisdiction."”
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29. Section 167 of the Code is aimed at affording
procedural safeguard to a person arrested by the
police. This section provides a provision that the
accused person shall be forwarded to the
Magistrate with a copy of the entries in the diary.
This clearly indicates that the purpose of
producing the accused before a Magistrate is to
ensure that the arrest and the detention of the
accused person is, at any rate, prima facie
justified. Therefore, an obligation, the law placed
on the Police who will produce the person for an
order of the Magistrate under section 167 of the
Code. It is for the Magistrate to decide prima
facie on certain materials placed before him,
namely, the material contained in the diary
relating to the case, whether or not the detention
of the accused either by the police or in prison
was necessary. In coming to the conclusion the
Magistrate has to exercise his judicial mind and
only when the Magistrate could and did apply
that mind, it could be said that the order made by
the Magistrate for the detention of the accused is
a valid order.

30. Sub-section (2) of section 167 shows that the
Magistrate to whom the accused person is
forwarded can remand him to police custody or
jail custody for a term not exceeding 15 days on
the whole. Even the Magistrate who has
jurisdiction to try the case cannot remand the
accused to any custody beyond the period of 15
days. There is no other provision in the Code
which in clear or express language confers this
power of remand on the Magistrate beyond the
period of 15 days, during the pendency of the
investigation and before the taking of cognisance
on the submission of police report under section
173 of the Code. The second stage of remand
begins when the police cannot complete the
investigation within 15 days. It is then that under
section 344 of the Code, if the police apply to the
Court to postpone the commencement of the
proceeding, giving its reason for such prayer and
the Court, after examining those reasons and
stating its own reason, can adjourn the
Proceedings till such time as the investigation is
completed. From this, it would be clear that in
the first stage under section 167 of the Code that
is usually called remand o the police or in the
prison. The second stage comes when the
investigation is not completed within 15 days

and more time is needed for collecting further
evidence. The only limit on the exercise of the
power of the remand under section 344 is that
Court cannot give a remand for a term exceeding
15 days at a time.

31. Though section 344 of the Code falls in
chapter XXI1V of the Code dealing with general
provisions as to "Inquiries And Trials™ could be
applied to a case which is at the stage of
investigation and collection of evidence, for
there is nothing therein that such provision is not
applicable to cases in which the process of
investigation is still going on. The explanation to
section 344 makes it clear beyond doubt that the
only provision under which the Magistrate can
remand the accused in judicial custody if the
investigation of the case could not be completed
within 15 days. Explanation to section 344 reads
as follows:

"Explanation-If sufficient evidence has been
obtained to raise a suspicion that the accused
may have committed an offence, and it appears
likely that further evidence may be obtained by a
remand, this is a reasonable cause for a remand."

32. The express language appears in subsection
(1) in section 344 that if from the absence of the
witness or _any other reasonable cause
(underlined by me), it becomes necessary or
advisable to postpone the commencement of, or
adjourn any inquiry or trial, the Court may, if it
thinks fit, by order in writing, stating the reasons
therefore, from time to time, postpone or adjourn
the same on such terms as it thinks fit, for such
time as it considers reasonable, and may by a
warrant remand the accused if in custody. The
language used therein and the explanation given
mentioned above clearly refer to the stage prior
to the commencement of the inquiry for
obtaining further evidence during investigation
by securing remand. Further the custody, which
it speaks of; is not in such custody as the
Magistrate thinks fit as in section 167 of the
Code but only in jail custody. Under this section
a Magistrate can remand an accused person to
custody for a term not exceeding 15 days at a
time provided that sufficient evidence has been
collected to raise a suspicion that such an
accused person may have committed an offence.
Similar views are expressed in the case of Gouri
Shanker Jha vs State of Bihar, AIR 1972 SC 711,
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the case of SK Dey vs officer-in-charge Sukchi
PS, AIR 1974 SC 871 and the case of Natobar
Parida and others vs State of Urishaw, AIR 1975
SC 1465.

33. Section 167 is one of the provisions falling
under Chapter XIV of the Code tinder the
heading "Information to the Police and their
Powers to Investigate” commencing from the
provisions falling under section 154 and ending
under section 176. Though section 167 refers to
the investigation by the police and the
transmission of the case diary to the nearest
Magistrate as prescribed by the Code, the main
object is the production of the arrestee before a
Magistrate within 24 hours as fixed by section
61 when the investigation cannot be completed
within that period so that the Magistrate can take
further action as contemplated under subsection
(2) of section 167. After the deletion of Chapter
XVIII by Ordinance No. XLIX of 1978, we are
of' the view that necessary amendments should
be made to sections 167, 344 and chapter XX of
the Code in order to remove inconsistency. In
India there is legislative change in this section
167 of the Code with the object to eliminate the
chronic malady of protracted investigation. A
time limit with a provision for extension under
certain circumstances is fixed by adding a
proviso to subsection (2). This proviso makes it
obligatory to produce the accused before the
Magistrate at the time of making remand. These
changes are made with a view to affording
protection to the accused against unnecessary
harassment at the hands of the investigating
agency.

34. The expressions "investigation” and
"accusation or information is well founded" and
"entries in the diary™ are used in sub-section (1),
section 167 of the Code. The word investigation
is defined in section 4(1) of the Code, which is
an inclusive definition as including all the
proceedings under the Code for the collection of
evidence conducted by a police officer or any
person (other than a Magistrate) who is
authorised by a Magistrate in this behalf. The
first and foremost consideration of the
Magistrate is when an accused person is
forwarded on arrest by police on suspicion he
was required to see whether “the accusation or
information” relating to the said accused is well

founded or not. The Magistrate has to scrutinise
the act of the police officer and see whether his
act was proper and legal. This section is intended
to prevent any possible abuse by the police
officer of his power in trying to make
discoveries of crime by means of wrongful
confinement and not intended to protect the
illegal act of the police officer. The said
expression "investigation" runs through the
entire fabric of the Code. There are decisions
explaining in  detail what the word
"investigation™ means and is? In HN Rashbud vs
Stale of Delhi, AIR 1955 SC

196, it has been held that under the Code,
investigation consists generally:

"(1) Proceeding to the spot,

(2) Ascertainment of the facts and circumstances
of the case.

(3) Discovery and arrest of the suspected
offender,

(4) Collection of evidence relating to the
commission of the offence, which may consist of
(a) the examination of various persons (including
the accused) and the reduction of their statement
into writing, if the officer thinks fit (b) the search
of places or seizure of things considered
necessary for the investigation and to be
produced at the trial, and,

(5) Formation of the opinion as to whether on the
material collected there is a case to place the
accused before a Magistrate for trial and if so
taking the necessary steps for the same by the
filing of a charge-sheet under section 173."

Similar views are expressed in the case of State
of MP vs Mobarak Ali, AIR 1959 SC 707 and
Directorate of enforcement vs Deepak Mahajan.
AIR 1994 SC 1775.

35. In this connection, we may refer to certain
observations in the case of Abhinandan Jha vs
Dinesh Mehra, AIR 1968 SC 117 quoted with
approval from the earlier decision.

"Investigation usually starts on the information
relating to the commission of an offence given to
an officer-in-charge of a police station and
recorded under section 154 of the Code. If from
information so received or otherwise, the officer-
in-charge of the police station has reason to
suspect the commission of' an offence, he or
some other subordinate officer deputed by him,
has to proceed to the spot to investigate the facts
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and circumstances of the case and if necessary to
take measures, for the discovery and arrest of the
offender. Thus investigation primarily consists in
the ascertainment of the facts. By definition it
includes all the proceedings under the Code for
the collection of evidence conducted by the
police officer.”

36. According to Hamlyn's Encyclopedic word
dictionary (1972) page 836, the word
"investigation” is a systematic, minute and
thorough attempt to learn the facts about some
thing complex or hidden: it is often formal and
official. A full fledged criminal case is a drama
in three acts (i) information; (ii) investigation or
inquiry and (iii) trial. The first act has two
scenes-information or complaint. Section 154 of
the Code prescribes the mode of recording the
information received orally or in writing by an
officer-in-charge of a police station in respect of
a cognisable offence. Section 156 authorises
such an officer to investigate it. This is the
second scene. There are four different reports
made by a police officer to a Magistrate, such as,
(i) a preliminary report under section 157 (ii) a
subordinate police officer's report under section
168 to the officer-in-charge of a police station
(iii) the forwarding of the accused with a report
to the Magistrate empowered to take cognisance
if there is sufficient evidence or a reasonable
ground to take cognisance of the offence, under
section 170 and (iv) a final report under section
173.

37. This information under section 154 is one of
the modes by which a person aggrieved may set
the criminal law in motion. This information is
the basis upon which the investigation is
commenced. But the receipt of an information is
not a condition precedent for investigation,
inasmcuh as, an officer in-charge of a police
station can start investigation under section 157
either on “information" or "otherwise". The
difference between sections 154 and 157 is that
the information covered by the former section
must be reduced to writing which is a condition
precedent but in case of the later section, it is
only that information which raises a reasonable
suspicion of the commission of a cognisable
offence within the jurisdiction of the police
officer to whom it is given. Section 169 of the

Code authorises a police officer to release a
person from custody on his executing a bond to
appear, if and when so required before a
Magistrate in cases when, on investigation under
chapter X1V of the Code it appears to the officer-
in-charge of-a police station or to the police
officer making the investigation, that there is no
sufficient evidence or reasonable ground of
suspicion to justify the forwarding of the person
to a Magistrate. The terms of this section applies
only to the case of an arrested person who has
never been forwarded to a Magistrate.

38. Section 44 of the Police Act, 1861, lays
down that "It shall be the duty of every officer-
in-charge of a police station to keep a diary in
such a form as shall, from time to time, be
prescribed by the Government and to record
therein all complaints and charges preferred, the
names of persons arrested, the names of the
complainants, the offences charged against them,
the weapons or property that shall have been
taken from their possession or otherwise, and the
names of witnesses who shall have been
examined”. This diary is different from the one
mentioned in section 172 of the Code. Where the
police officer makes a false entry in the diary
regarding any incident, it is an offence
punishable under section 177 of the Penal Code.
His duty is to record "all complaints” and
"names of the complainants™ in the diary.

39. The "diary" contemplated under section 172
of the Code and Police Regulations has really
two parts, (1) relating to the steps taken during
investigation by the police officer with particular
reference to the time at which the police received
information, the time at which the police officer
began and closed the investigation, the place or
places visited by him and (ii) the statement or the
circumstances ascertained by the police officer
through the investigation.

40. Edge, CJ in Mannu 19 All 390 expressed the
object of the 'case diaries' under this section.

"The early stages of investigation which follows
on the commission of a crime must necessarily
in the vast majority of cases be left to the police
and until the honesty, the capacity, the discretion
and judgment of the police can be thoroughly
trusted, it is necessary for the protection of the
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public against criminals, for the vindication of
the law and for the protection of those who are
charged with having committed a criminal
offence that the Magistrate or the judge before
whom the case is placed for investigation or for
trial should have the means ascertain what was
the information, true, false or misleading, which
was obtained from day to day by the police
officer who was investigating the case and what
were the lines of investigation upon which the
police officer acted." Same views were
expressed in 16 CWN 145,

Regulation 263 of Police Regulations, chapter 1
speaks of case diary, which is in the verbatim
language of section 172 of the Code. It is said
that the police officer is bound by law to keep
record of the proceedings in connection with the
investigation of each case, (a) the time at which
the information was reported to him, (b) the time
at which he has closed his investigation, (c) the
place or places visited by him and (d) a
statement of the circumstances ascertained
through his investigation. Nothing, which does
not fall under the above heads, need be entered.
It has been instructed that the diary shall mention
every clue obtained and every step taken by the
investigating officer. As regards house searches
and arrest, particulars shall be noted in the diary.
The diary shall contain full and unabridged
statements of persons examined by the police
officer so as to give the Magistrate on perusal of
the said diary a satisfactory and complete source
of information which would enable him to
decide whether or not the accused should be
detained in such custody as he thinks fit. This
clearly indicates the purpose of production of an
accused before a Magistrate to ensure that the
arrest without warrant and the detention of the
accused is at any rate prima facie justified.

41. From a combined reading of sections 54, 60,
61, 157, 167, 169 and 172 of the Code, it
becomes clear that the police officer on
examination of the person arrested on suspicion
for commission of a cognisable offence, finds
that there is no sufficient evidence or reasonable
ground of suspicion to justify the sending up of
accused to the Magistrate releases him taking a
bond from him with or without sureties for his
appearance before a Magistrate empowered to
act oil a police report under section 170 of the

Code. If, however, the police officer forwards an
accused with a report before a Magistrate, the
Magistrate shall determine, as he thinks fit,
either to take no further steps or to take
cognisance of the offence under section 190 (b)
of the Code. If the police officer without order of
a Magistrate, arrests a person and prays for
remanding the arrestee such person has the
constitutional right under Article 33 to consult a
legal practitioner concerning his arrest. It is also
clear that the arrested person has the
constitutional right to be defended by a legal
practitioner. Section 340 of the Code also
provides that any person accused of any offence
before any criminal Court may, as of right, be
defended by a pleader. But, against what is he to
be defended if the causes for such arrest are not
reduced into writing? The word ‘defended’
clearly includes the exercise of the right so long
as the effect of the arrest continues. Therefore,
the registration of the case is sina-qua-non before
making an order under section 167 of the Code
by the Magistrate.

42. In the case of Dr Mohiuddin Khan Alamgir
vs Slate, 7 BLC 249, it was observed that (a)
alter deletion of the expressions "under this
chapter” in sub-section ( | ) of section 167, the
scope of subsection (1) in the exercise of powers
by Magistrates has been "rendered much more
wider”; (b) the expression “investigation” in
section 4(1 ) is not confined to judicial
proceeding, (c) whenever an investigation in
respect of a person arrested under section 54
CrPC cannot be completed within twenty-four
hours, the Magistrate can make an order for
further  investigation, (d) section 167
contemplates a remand during investigation of a
case, while section 344 contemplates remand
after initiation of the proceedings in the Court
and (e) the Magistrate gives complete freedom to
remand the accused to whatever custody he
thinks who has even been arrested in pursuance
of a General Diary Entry. These observations are
made while disposing of a motion summarily
without consideration of' the relevant provisions
of law as discussed above and, as such, the said
decision is per-incuriam. We would only like to
point out here that the expressions "under this
chapter” in sub-section (1) of section 167 have
been deleted by Act XVIII of 1923, following
the decisions reported in 8 CWN 779, 13 CrLJ
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65, 23 IC 496, 18 CrLJ 403, in which cases,
some persons had been arrested by the police on
the basis of warrants issued by the Magistrates
under sections 107 and 112 of the Code and they
were taken in judicial custody. The arrest had
been made prior to the said amendment and the
arrestees had challenged the authority of the
Magistrates in remanding them in the judicial
custody under section 167 in view of the
expressions "under this Chapter” used in the
section. The High Court quashed the orders of
remand holding that the Magistrate had no power
to remand the arrestees under section 167 of the
Code.

43. In this case the police officer apprehended
the detenus under section 54 of the Code and
they were taken in the judicial custody and on
the following day they were communicated with
the orders of preventive detention. This has
become a practice developed now-a-days. The
Magistrates should not accede to the request of
the police officers and they should not make
themselves subservient to the police officer. In
our view, this sort of exercise of abuse of power
by the police officers can be checked to a great
extent if the Magistrates are conscious of their
statutory responsibility of doing justice in
accordance with law. As observed above, an
arrest of a person under section 54 of the Code
can only be made by a police officer under the
circumstances specified therein without an order
of a Magistrate. Whereas, an order of detention
is made it the authority “satisfied' that the detenu
has acted or is acting or is about to act in
prejudicial activities within the meaning of
"prejudicial act" under the Special Powers Act.
This 'satisfaction' as referred to is that of the
authority and its satisfaction cannot be replaced
by that of a police officer. This 'satisfaction' of
the authority is subject to judicial review and this
Court can look into this subjective satisfaction of
the authority objectively. In respect of these
detenus, the authority made the orders of
detention, the moment the police officer made
proposal for detention after arrest under section
54 of the Code. This shows that the report of the
police officer replaced the “satisfaction" of the
authority in making an order of detention.
Therefore, it is beyond the scheme of the
detention law that an order of detention can be

made in respect of a person on the basis of a
report of the police officer after he was arrested
under section 54 of the Code.

44. In the case of Mokbul Hossain vs
Government of Bangladesh and others, 54 DLR
118 Md Hamidul Haque, J speaking for the
Division Bench observed: "In any case, we
cannot accept the argument of Mr Islam that the
arrest was made only with a view to detaining
him under section 3(2) of the Special Powers
Act. We are, further of the view that after
arresting a person under section 54 of the Code
of Criminal Procedure, there is no bar that the
same person cannot be detained under
"preventive  detention.” However, in a
subsequent decision of another Division Bench
presided over by the said Judge on the said point
in the case of BLAST, different views were
expressed which appear to be in conformity with
the law than the views expressed in the case of
Mokbul Hossain. In the case of BLAST said
Bench opined: "So, there is no doubt in our mind
that a police officer cannot arrest a person under
section 54 of the Code with a view to detaining
him under section 3 of the Special Powers Act,
1974. Such arrest is neither lawful nor
permissible under section 54."

45. Mr M Amirul Islam has taken us to the order
sheet of the cases and submits that at no point of
time the detenus were produced in Court when
the prayers for remanding in custody showing,
them arrested in different cases were made. They
were totally denied of their right to consult and
he defended by a legal practitioner of their
choice. He contends that the actions of the police
seeking remand in custody of the detenus
showing them arrested in different cases are
nothing but devices to detain the detenus with
malafide intention of malafide object to frustrate
the orders of this Court directing for release of
the detenus from the orders of detention which
are contrary to the fundamental rights guaranteed
in Part 111 of the Constitution. He further
contends that such repeated exercise of abusive
power amounts to subjecting the liberty of' the
individual to a never-ending game of "snakes
and ladders" which cannot satisfy the test of
procedural and substantive rule of law nor the
"due process”. He further contends that the
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orders of the Chief Metropolitan Magistrate
allowing the prayers for showing the detenus
arrested in all cases are not only mechanical but
also colourable exercise of power which are
liable to be quashed.

46. The learned Additional Attorney-General, on
the other hand, submits that the police officer has
inalienable right to apprehend a person under
section 54 of the Code if such person has been
concerned in any cognisable offence. He further
contends that if his complicity in any case is
detected in course of the investigation of the case
the investigating officer has the power to
implicate him in that case, which has been done
in respect of these detenus, whose complicity
have been revealed in course of investigations
made by the investigating officers and
accordingly, they were shown arrested in
accordance with law. He further contends that
the learned Magistrate having satisfied that the
detenus have complicity in those cases, allowed
the prayers in exercise of powers under section
167 of the Code, which cannot be said to be
illegal nor unlawful. He further contends that
section 167 of the Code enjoins a Magistrate to
make orders on the basis of the prayers made by
the investigating, officers and in support of his
contention; he has referred a decision in the case
of Aftabur Rahman @ Jongi vs State, 45 DLR
593.

47. From the order-sheet of the cases, we have
noticed that detenus were not produced in Court
when they were shown arrested in those cases.
They were shown arrested in their absence
merely on the basis of prayers made by the
police officers without producing any papers in
support of their complicity in those cases. The
Magistrate passed order relying upon the
forwarding reports stating that their complicity
in those are being collected. There is no dispute
that the learned Magistrate made those orders
under section 167 of the Code and he authorised
the detention of the detenus in the judicial
custody in those cases. Such remand order
should be made in presence of the accused in
view of the expression "forwarded" used in sub-
section (2) of section 167 of the Code.
References in the connection may be made to the
cases of Aftabur Rahman @ Jongi vs State, 45
DLR 593, Khandkar Mustaque Ahmed vs

Bangladesh, 34 DLR (AD) 222, Lakshmanrao vs
Judicial Magistrate, 1st Class. Parivati Puram,
AIR 1978 SC 186. Gouri Shankar Jlra (Supra)
and Natbor Parida and others (Supra). Under
section 344 of the Code the Magistrate can make
such order of remand in the absence of the
accused and this can be done if the accused is
seriously ill that the trial has to be adjourned and
he cannot be produced in Court or in other
circumstances to which it was impossible to
expect the production of the accused in Court,
the Magistrate may extend the order of remand
of the accused without producing him in Court
and such order will not be invalid. Reference in
this connection may be made to the case of Raj
Naravan vs Superintendent of Central Jail, AIR
1971 SC 178, the case of Lakshmanrao and the
case of SK Dey. In the case of SK Dey (supra) it
was observed:

"Orders of remand ought not to be passed
mechanically and even though this Court has
ruled that the non-production of' the accused will
not vitiate an order of remand, the Magistrate,
passing an order of remand, ought, as far as
possible, to see that the accused is produced in
the Court when the order of' remand is passed."

In the case of' Gori Sharrkar Jha it was observed:

"The object of the section is two-fold, one that
the law does not favour detention in police
custody except in special cases and that also for
reasons to be stated by the Magistrate in writing,
and secondly, to enable such a person to make a
representation before a Magistrate. In cases
falling, wunder section 167, a Magistrate
undoubtedly call order custody for a period at
the most of 15 days in the whole and such
custody can be either police or jail custody.
Section 344, on the other hand, appears in
Chapter XXI1V, which deals with inquiries and
trials. Further, the custody which it speaks of is
not such custody as the magistrate thinks fit as in
section 167 but only jail custody, the object
being that once on inquiry or a trial begins it is
not exceeding 15 days at a time provided that
sufficient evidence has been collected to raise a
suspicion that such an accused person may have
committed an offence and it appears likely that
further evidence may be obtained by granting a
remand.”
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48. In respect of an accused person who has been
shown arrested in a case while in custody on the
prayer of the police officer, a Magistrate does
not assume jurisdiction to pass such an order
unless the accused is produced before him. In the
case of Aftabur Rahman @ Jongi, this Court
observed that the whole purpose of production of
the accused is to make the accused aware of the
charge levelled against him, the place, the
period, the purpose of remand and to see the
physical condition of the accused. Once it is
shown that the arrest of the accused is illegal, it
was necessary for the State to establish that at
the time of remand the Magistrate directed the
judicial remand of the accused after applying his
mind to all relevant matters. Mr Md Fazlul
Karim, J in the above reported case observed:

"Under section 167 CrPC an accused is to be
forwarded to the Magistrate whether he is in
police custody or in jail custody and any
deviation against this clear intention is likely to
create an impression that the Magistrate has
made himself subservient to the police in utter
disregard to the determination of the question of
liberty of the citizens."”

In Khandker Mustaque Ahmed’s case, the
Appellate Division observed:

"The requirement of the law is that the accused
must be produced before a Magistrate after his
arrest but the appellant was not produced before
any Magistrate. Section 167 of the Code of
Criminal Procedure was holding the field and the
Regulation 2(a) was promulgated on 28-12-
1976, that is after a month. Section 167 CrPC
required the production of the accused before a
Magistrate whether he has jurisdiction to try the
case or not. This was to check any
highhandedness in the executive and as
Khandker Mushtaque Ahmed was not produced
before any such Magistrate, the circumstance
adds to the dimension of the contention that the
arrest and subsequent proceeding was malafide."

49. In this particular case, we find that the
Magistrate merely passed mechanical orders,
which do not conform to minimum requirements
of law. The orders of remand are not such as

would cure the constitutional infirmities. The
consistent views of the Supreme Court of India,
our Appellate Division and the High Court
Division are that before making an order of
remand either to the police custody or in the
judicial custody, the accused must be produced
before the Magistrate and unless the Magistrate
is satisfied, the orders should be made judicially
on examination of the entries in the case diary.
The underlying principle is that every person is
entitled to be informed as to what the state
commands or forbids and that the life and liberty
of a person cannot be put in peril on an
ambiguity. However, even in the domain of
criminal law, the processes which can result in
the taking away of life itself, no more than a
reasonable degree of certainty has to be accepted
as a fact. Neither the criminal law nor the
Constitution  requires the application of
impossible standards. The facts of the given case
lead us to believe that the Magistracy should be
free from actual or apparent interference or
dependence upon the executive arm of
Government. The independence of judiciary is
the only solution to check this sort of abuse and
in our view the Masdar Hossain's case should be
implemented without any further delay. Section
54 is a powerful weapon in the hands of police
officers empowering them to arrest a person
without a warrant and they always transgress
their jurisdiction. Section 167 should be read as
supplementary to those contained in section 61
of the Code and this provision is intended for the
protection of the accused against unnecessary
harassment.

50. From the record we have noticed that the
cases, in which the detenus were shown arrested
had been instituted prior to their arrest and the
investigation of those cases started long before
their arrest. The investigating officers did not
find complicity of the detenus till 27-3-2002, on
which date, they were shown arrested in the first
case. Thereafter they were shown arrested in
successive cases one after another. The orders
show that the learned Magistrate had performed
routine works and he made orders without
satisfying as to the complicity of the detenus in
those cases and also without affording them any
opportunity to know the accusations made
against them. The Magistrate has concomitant
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responsibility to check the abuse of power
exercised by the law enforcing agencies. We
would like to reiterate the views consistently
held by this Court that those who feel called
upon to deprive other persons of liberty in the
discharge of what they conceive to be their duty
must, strictly and scrupulously, observe the
forms and rules of law. Whenever that is not
done, the detenus would be entitled to a Writ of
Habeas Corpus directing their release. We find
that the detenus were detained improperly,
unjustly and without sanction of law. Similarly,
the orders of the learned Chief Metropolitan
Magistrate are arbitrary, tnalafide and without
jurisdiction. The manner, in which the detenus
have been implicated in those cases are
deprecatory and cannot be countenanced.
Accordingly, in exercise of suo moto powers
under section 439 of the Code, we are inclined to
interfere with those orders.

51. The protection of the citizens from abuse in
the exercise of power by the law enforcing
agencies is a matter of deep concern in a
democratic society. It is even committed in the
police lock-up. In the case of DK Basu vs Stale
of WB, AIR 1997 SC 610, the Supreme Court of
India directed all the States' Governments and
the police authorities to follow some
requirements in all cases of arrest or detention to
check police abusive power till legal provisions
are made in that behalf as preventive measures.
In the similar line of directives given in the case
of DK Basu and Joginder Kumar as quoted
above, Md Hamidul Haque, J, in the case of
BLAST has given some directives for
compliance till the proposed recommended
amendments of the relevant sections of the Code
are made for the purpose of safeguarding the
liberty and fundamental rights of the citizens. In
the case of DK Basu, the directions were given
in accordance with sections 41, 42, 43, 46, 49,
50, 53, 54, 56 and 57 of the Code of Criminal
Procedure, as recodified in 1973 and Articles 21
and 22 of the Constitution. Sections 50, 53 and
54 are new provisions inserted in the Code
providing the person arrested to be informed the
grounds of arrest and of his right of bail and the
examination of the arrestee by a medical
practitioner at the request of the police officer
and the arrested person. These provisions are
made in conformity with the provisions of

Article 22(2) of the Constitution and as per
recommendations of the Law Commission of
India. Sections 41, 42, 43, 46, 49, 56 and 57 as
recodified closely followed sections 23, 24, 27,
15, 19, 25 and 28 respectively of the Malaysian
Criminal Procedure Code. There is no
corresponding section in our Code similar to
sections 50, 53 and 54 of the Indian Code.

52. The old order has changed yielding place to
new, and we must have new need for the new
hour. Our procedural law is more than a century
old, this piece of legislation has stood the test of
time and it is felt