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5 May 2015  

PRESS RELEASE  
Landmark Appellate Division Judgment Declaring Unconstitutional Mandatory Death 

Penalty under Special Law on Violence against Women and Children 1995 
The Appellate Division of the Supreme Court of Bangladesh declared section 6 (2) (3) (4) of 
the Nari o Shishu Nirjaton (Bishesh Bidhan) Ain, 1995 [the Violence against Women and 
Children (Special Provisions) Act] and section 34 (2) Nari o Shishu Nirjaton (Bishesh Bidhan) 
Ain, 2000 to be unconstitutional in so far as it prescribes a mandatory death penalty for the 
offence of causing death after rape. 
 
The sections were challenged as they violate Articles 7, 26, 27 (right to equality before law), 
31 (right to be treated in accordance with law), 32 (right to life) and 35 (prohibition on cruel 
and degrading treatment or punishment) of the Constitution and because of absence of 
judicial power of discretions in awarding sentence. The judgment was pronounced by the 
Hon’ble Chief Justice of Bangladesh, Mr. Justice Surendra Kumar Sinha presiding over a 
bench comprising Justice Nazmun Ara Sultana, Justice Syed Mahmud Hossain and Justice 
Hasan Foez Siddique.   

This judgment, concluded a fourteen-year legal struggle and was pronounced in an appeal 
arising out of a Writ Petition filed jointly by the Bangladesh Legal Aid and Services Trust 
(BLAST) and Shukkur Ali, a convict who was sentenced to death under the Special Act of 
1995. This judgment came following pro bono research and legal representation by a 
dedicated team of lawyers led by Mr Farooqui. 

It may be remembered that Hon’ble High Court Division made the Rule absolute in part in the 
following terms: “Accordingly, with the above observations, the rule is made absolute in part. 
Section 6(2) of the Nari o Shishu Nirjaton (Bishesh Bidhan) Ain, 1995 is declared ultra vires 
the Constitution. The Detention of the convict petitioner can not be said to be unlawful.”   

Senior Counsel Mr. M I Farooqui, who conducted the hearing, has welcomed the judgment 
as ‘an important positive step in securing the right to freedom from cruel, degrading and 
inhuman punishment’, and he further stated: “Above all the life of a person is saved.”  
 
Dr. Shahdeen Malik, Advocate, Supreme Court, and former Legal Advisor of BLAST, has 
also noted: “In the context of the draconian punishments included in many of our recent 
criminal laws, this is a very welcome humanitarian interpretation. This is perhaps our highest 
court’s first judicial pronouncement against the mandatory death sentence”.   
 
Adv. Nazneen Nahar Dipu, a member of the legal team, commented that “We are very proud 
that as lawyers we can stand for victims of terrible crimes who seek justice, and can also 
challenge laws which are harsh and themselves violate basic human rights.” 
 
Background: In July 2001, Shukkur Ali was convicted under section 6(2) of the Nari o 
Shishu Nirjaton (Bishesh Bidhan) Ain, 1995 by the Nari o Shishu Nirjatan Damon Special 
Tribunal in Manikganj and sentenced to death. He had been 14 at the time of the alleged 
offence, and 16 at the time the matter came to trial. In 2004, the High Court Division 
confirmed his death penalty. The Appellate Division dismissed an appeal by Shukkur Ali in 
2005 and upheld the death penalty.  
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Constitutional Challenge: Subsequently, in 2005 Shukkur Ali along with BLAST challenged 
the constitutional validity of section 6 (2) of the Nari o Shishu Nirjaton (Bishesh) Ain, 1995 
and Section 34(2) of the Nari o Shishu Nirjaton Domon Ain 2000 (as amended 2003) terming 
his imprisonment as illegal detention being unconstitutional.   
 
High Court Judgment: In 2010, the High Court (by Justice Md. Imman Ali and Justice 
Sheikh Abdul Awal) in its judgment declared that Section 6 (2) of the Nari o Shishu Nirjaton 
(Bishesh Bidhan) Ain 1995 (now repealed) was unconstitutional since it provides a 
mandatory death penalty which curtails the court’s discretion to adjudicate on all issues 
brought before it. The High Court Division had upheld the judgment of the Tribunal at 
Manikganj, but stayed the execution of Shukkur Ali’s death sentence and gave a certificate to 
appeal to the Appellate Division on a point of law of constitutional importance. 
Senior Advocate Mr Farooqui was assisted by Md. Abdul Mannan Khan, Advocate Nazneen 
Nahar Dipu, Advocate Sadekur Rahman and Advocate Mahbube Islam. Attorney General 
Mahbubey Alam represented the Respondents. 
For the High Court judgment, see BLAST and Another v Bangladesh, 30 BLD 2010 (HCD) 
194.  
 
Relevant Provisions of the Constitution:  

No person shall be deprived of life or personal liberty save in accordance with law (Article 32) 

No person shall be subject to torture or to cruel, inhuman or degrading punishment or 
treatment (Article 35(5) 

Every person accused of a criminal offence shall have the right to a speedy and public trial 
by an independent and impartial court or tribunal established by law" (Article 35(3).    

For further information, please contact:  
Adv Nazneen Nahar Dipu, High Court Division, Supreme Court of Bangladesh  
01670636424 
 
Adv. Abdul Mannan, High Court Division, Supreme Court of Bangladesh 
01726428336 
 


