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Md. Imman Ali, J. 
 A newspaper report appearing in the Daily Prothom 

Alo of 25.01.2010 was brought to our notice by Ms. Fahima 

Nasrin, learned advocate of the Supreme Court and Vice 

President of the Bangladesh National Woman Lawyers 

Association (BNWLA). The report depicts a picture of three 

very young children, two boys and one girl, alleged to be 

aged 14, 9, and 7 years respectively. They were 

apprehended by the Bhairab Railway Police for having in 

their possession a total of 3kg of hemp (ganja) and were 

being held in jail custody. Upon consideration of the 
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information placed before us, a suo-motu Rule was issued 

calling upon the Secretary, Ministry of Home Affairs to 

show cause as to how children aged  7, 9 and 14 years are 

kept in custody in a prison and why they should not be 

ordered to be released forthwith. At the same time an 

explanation was sought from the Inspector General of 

Police (IGP) as to how a 7 year old child was reportedly 

arrested along with two other children allegedly for being 

in possession of drugs.  

 The learned Senior Judicial Magistrate, Kishoregonj 

was also directed to explain as to how three children 

arrested by the police and produced before him were 

forwarded to the prison authority to be kept in custody at 

Kishoregonj District Jail.  

 The learned Magistrate was further directed to 

ascertain the age of the children in accordance with 

section 66 (1) of the Children Act, 1974.  

The Superintendent of Kishoregonj District Jail, 

Kishoregonj was directed to furnish information regarding 

the condition and capacity of the children's ward, if any, of 

the District Jail, Kishoregonj and also to report as to what 

condition the three children named in the newspaper 

report were kept in custody.  
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 Since the issuance of the Rule, we have received an 

affidavit-in-opposition filed by the learned Deputy Attorney 

General appearing on behalf of the Secretary, Ministry of 

Home Affairs and also a supplementary affidavit filed on 

behalf of the IGP. We received response to our direction 

upon the Senior Judicial Magistrate (SJM), Kishoregonj 

under his memo No.wmRyg¨vÐ1/wK‡kviÐ84 dated 03.02.2010 

through the Chief Judicial Magistrate, Kishoreganj, 

forwarded under memo No.wm‡RGg/wK‡kviÐ49 dated 

03.02.2010.   

 The Superintendent of the District Jail, Kishoregonj also 

wrote in response to the query of the Court. 

 The learned advocate Ms. Fahima Nasrin filed a 

supplementary affidavit annexing the order sheets of the 

Cognizance Judicial Magistrate, G.R. Court No.1, 

Kishoregonj.  

 In the affidavit in opposition the Secretary, Ministry of 

Home Affairs confirms that the three children were arrested 

on 22.01.2010 by on-duty police party comprising one 

Habilder and three Constables of GRP, and two Ansar 

personnel. The children had in total 3 kg ganja taped with 

a bandage to their bodies. He further reported that the 

children were enlarged on bail on 25.01.2010 by the 
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learned Judicial Magistrate, Court No.2, Kishoregonj. He 

also narrated that the Superintendent of District Jail, 

Kishoregonj reported that the two boys were kept in the 

juvenile ward where there is capacity to keep five children 

in the jail and the seven year old girl was kept in the female 

ward inside the jail (Kishoreganj District Jail). It is further 

stated that a two-member committee has been setup to 

inquire into the matter and to report. The supplementary 

affidavit in opposition confirms that the inquiry report found 

the involvement of the named police and ansar personnel. 

The police personnel were closed at Chittagong Railway 

Police Line and a departmental proceeding has been 

instituted against them and the two ansar personnel have 

been repatriated to their concerned unit with a 

recommendation that they be removed from service. A 

copy of the report of the inquiry was annexed.  

 In his reply the learned Senior Judicial Magistrate, 

Kishoregonj stated that he was allocated duty to work over 

the weekend of 22.01.2010 and 23.01.2010. On 23.01.2010 

at 5 p.m. the three children were produced before him by 

a constable of the Bhairab Railway Police Station and the 

Court GRO, in connection with Bhairab Railway Police 

Station Case No.03 dated 22.1.2010 under (table) 7 ka of 
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section 19(1) of the Madak Drobya Niyantran Ain 1990. The 

GRO told him that none appeared to pray for their bail or 

to take the accused into their custody. He then tried to find 

out about the Probation Officer and Non-Governmental 

Safe Custody. But since it was the weekend holiday none 

was available. He verbally ordered the constable and the 

Investigating Officer and the Officer-in-charge of Bhairab 

Railway Police to search for the relatives of the minor 

children. Since it was nightfall, considering the welfare of 

the children, he personally arranged for some food for 

them and, finding no other alternative, sent them to the 

District Jail to be kept in safe custody in the children’s ward 

with the direction for them to be produced on the 

following day i.e. 24.01.2010. On the next day (24.01.2010) 

the children were granted bail.  

 The Superintendent of the District Jail, Kishoregonj in 

his Memo No.155/Bha:Sha: dated 28.01.2010 informed this 

Court that of the three children, the two boys were kept in 

the children’s ward and the girl was kept in the female 

ward and, thereafter, in accordance with the order of the 

learned Judicial Magistrate, G.R. Court No.2, Kishoregonj 

they were released on 25.01.2010.  
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 Mr. Md. Nazrul Islam Talukder, learned Deputy 

Attorney General, appearing on behalf of the respondents 

submits that the police ought not to have arrested the two 

younger children who were below the age of criminal 

responsibility. However, he points out that after due 

inquiries appropriate action has been taken against the 

police and ansar personnel as mentioned in the report of 

the Assistant Superintendent of Police (ASP) as evident from 

the report supplied by the IGP. 

 Ms. Fahima Nasrin, learned advocate, who brought 

the matter to our notice at the initial stage submitted 

before us that in spite of every effort taken to train police, 

judiciary and other personnel involved in the juvenile justice 

system, it appears that still there are police officers who are 

ignorant of the basic law of the land. She submits that it is 

apparent from the First Information Report (FIR) that at least 

two of the children could not have been arrested under 

the law and certainly there was no question of arresting a 

seven year old girl and formally submitting information of a 

criminal offence against her. This is clearly barred by 

section 82 of the Penal Code. She further submits that the 

learned SJM was equally ignorant of section 82 of the 

Penal Code in taking into cognizance an FIR which shows 
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one of the accused to be seven years old. She points out 

that the police have completely ignored the requirements 

of law under section 13(2) of the Children Act, 1974 

(hereafter referred to as ‘the Act’), which mandates the 

police officer, who causes arrest of any child to inform the 

parents of the child and also under section 50 of the Act to 

immediately inform the Probation Officer. Moreover, the 

police are totally ignorant of their power to enlarge 

children on bail under section 48 of the Act even in cases 

of serious offences, which are classified as non-bailable. 

She further submits that the learned Magistrate has 

reported that he attempted to find out the whereabouts of 

the children’s parents, but was informed by the Court GRO 

that none had appeared to pray for their bail or custody. 

He also reported that he tried to find out about the 

Probation Officer and Non-Governmental place of safety 

and verbally directed the railway police personnel to 

search for the children’s relatives. However, she submits, 

there is no indication as to the knowledge of the learned 

Magistrate that children under the age of nine are not 

criminally liable and could not have been arrested and 

brought before him. By reference to State vs Metropolitan 

Police Commissioner, Khulna, 60 DLR 660, she points out 
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that the matters were discussed at length in that case, 

where a newspaper report was published that an eight 

year old child was put into jail custody. A number of 

recommendations were made in the judgment of that 

case, but the authorities concerned do not appear to 

follow the recommendations of this Court.  

 The learned advocate further submits that in the year, 

2003 this Hon'ble Court delivered a judgment directing that 

no children should be kept in jail custody and as a result a 

National Task Force (NTF) was formed to look into the 

matter. In due course District Task Forces (DTF) were also 

formed for the same purpose. She submits that although 

the NTF and DTF met regularly, they did not appear to take 

any steps to provide alternative places of safety for 

children who may be arrested for any criminal offence.  

 Ms Nasrin points out that the children were arrested 

on 22.01.2010 and were produced before the learned 

Magistrate on 23.01.2010, but there is no explanation as to 

where they were kept overnight. She points out that there is 

a clear bar in the law to keep any female child in police 

custody overnight and that a male child may only be kept 

overnight in the police cell if it can be ensured that there 

are no other offenders there. 
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 The learned advocate further points out that in spite 

of ruling by this Court, the news media is still publishing 

reports concerning alleged criminal activities of minors 

giving details of their identity, which is barred by section 17 

of the Act.  

 We have considered the submissions of the learned 

advocates and the various materials submitted in the case. 

It is a tragedy that the law enforcing agencies are 

unaware of the fundamental laws of the country, namely 

the Penal Code (section 82) which provides as follows:  

"82. Nothing is an offence which is done by a 

child under nine years of age." 
 

 Any police personnel worthy of his badge could not 

arrest a child below the age of nine years, since that child 

would be immune from prosecution.  

Sequentially the next step is when the child is brought 

to the police station. Section 13(2) of the Children Act 

provides as follows:  

"13(2) Where the child is arrested, the officer in 

charge of the police-station to which he is 

brought shall forthwith inform the parent or 

guardian, if he can be found, of such arrest,......" 

But from the records we do not find any evidence that the 

police personnel involved in the apprehension and arrest 
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of the children or the officer in charge of the police station 

(OC) were at all aware of the provisions of the Penal Code 

or the Children Act. For good reason the provisions have 

been incorporated in our law and it is a mandatory 

provision which the authorities are bound to follow.  Yet we 

find failure of the police to follow the legal requirements. 

There is nothing on record to suggest that the OC was 

at all aware of the need to inform the Probation Officer, as 

required by section 50 of the Act. It is also clear that the 

OC was oblivious of the provisions of section 48 of the Act 

to consider bail of the children. Evidently he is also ignorant 

of the Police Order No.1 of 1987 published on the order of 

the Inspector General of Police on 2.2.87 and circulated for 

implementation to all D.I.G of police and Police 

Superintendents. The circular provides as follows: 

MYcÖRvZšÎx evsjv‡`k miKvi 
cywjk †nW‡KvqvU©vm©, XvKv 
cywjk AW©viÐ1, 1987 

wkï AvBb 1974 Gi cÖ‡qvM I ev¯—evq‡bi Rb¨ BÝ‡c±i †Rbv‡ij Ae 
cywjk 2Ð2Ð87 Zvwi‡L cywjk AW©viÐ1  Rvwi K‡ib Ges mKj wW.AvB.wR 
Ae cywjk I cywjk mycviMb‡K Gi mwVK ev¯—evq‡b h_vh_ c`‡¶c Mªn‡Yi 
Rb¨ Aby‡iva Rvbvb| Gi g~j welq e¯Íyi e½vbyev` wbgœi“ctÐ 

1| d‡ivqvwW©s wi‡cvU©, nvRZ †iwRóvi, 54 Kvh©wewa msµvš— †iwRóvi Ges 
_vbvi mswk−ó mKj bw_c‡Î wkïi eqm D‡j−L Ki‡Z n‡e|  

2| wkï AvB‡bi 48 aviv †gvZv‡eK _vbvi fvicÖvß Kg©KZv©  ‡MªdZviK…Z 
wkï‡K _vbv †_‡KB Rvwgb w`‡eb|  
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3| wkï AvB‡bi 48 aviv †gvZv‡eK Rvwg‡b LvjvmcÖvß nqwb Ggb wkï‡K 
Av`vj‡Z nvwRi bv Kiv ch©š— †Kvb wbivc` ¯nv‡b AvUK ivLvi Rb¨ _vbvi 
fvicÖvß Kg©KZv© e¨e¯nv MªnY Ki‡eb|  

4| wkï‡K †Mªßv‡ii ci cywjk Kg©KZv© mgvR‡mevi cÖ‡ekb Kg©KZv©‡K 
welqwU Awej‡¤e AewnZ Ki‡eb|  

A subsequent memo issued by the I.G. Police dated 

7.3.93 and circulated to all Police provides as follows: 

MYcÖRvZšÎx evsjv‡`k miKvi 

cywjk †nW‡KvqvU©vm©, XvKv 

¯§viK bsÐ/30Ð90 (mvaviY)/716(77)       Zvs 7Ð3Ð93Bs  

cÖwZ  

1| AwZt AvB,wR, Ae cywjk, wm, AvB, wW/Gm, we, evsjv‡`k, XvKv| 

 2| cywjk Kwgkbvi, wW, Gg, wc/wm, Gg, wc/‡K,Gg,wc/Avi,Gg,wc|  

3| wW, AvB, wR Ae cywjk, XvKv/PUªMªvg/ivRkvnx/Lyjbv/ewikvj†iÄ|  

4| cywjk mycvi, (mKj) |  

welqt 16 eQ‡ii wb‡Pi  wK‡kvi Acivax‡`i mivmwi UsMx¯n wK‡kvi 
Av`vj‡Z ‡cÖiY cÖm‡½|  

(K) GKB Aciv‡a wK‡kvi I cÖvß eq¯‹ Acivax RwoZ _vK‡j eq¯‹ I 
wK‡kv‡ii ‡¶‡Î _vbvi Z`š—Kvix Awdmvi KZ„©K c„_K c„_K Awf‡hvMcÎ 
`vwLj Ki‡Z n‡e Ges GKwU Awf‡hvMc‡Î Aci Awf‡hvM m¤ú‡K© D‡j−L 
Ki‡Z n‡e; 

(L) wK‡kvi Acivax‡`i‡K Ab¨ Av`vj‡Z ‡cÖiY bv K‡i mivmwi UsMx¯n 
wK‡kvi Av`vj‡Z wePv‡ii Rb¨†cÖiY Ki‡Z n‡e; 

(M) wK‡kvi Acivax‡K Avmvgx bv e‡j cÖwZc¶ e‡j D‡j−L Ki‡Z n‡e|  

There is nothing to suggest that the matter of bail or 

custody at the Kishore Unnayan Kendro, Tongi was at all 

considered by the OC. As the children were not granted 

bail then they ought to have been kept in a place of 

safety in accordance with section 2 (j) of the Act. In the 



 =12=

absence of any explanation we can only presume that the 

children were kept overnight in the police station.  

We note from the FIR that the children were 

apprehended at 11:30 a.m. on 22.01.2010. There is no 

reason why their parents should not have been traced out 

during that day and why the Probation Officer could not 

have been informed and indeed why they were not 

produced before the Court on that very day. It is our view 

that failure to follow these provisions must be 

accompanied by an explanation.  

Section 2(j) of the Act provides as follows: 

“(j) “place of safety” includes a remand home, or any other 

suitable place or institution, the occupier or manager of which is 

willing temporarily to receive a child or where such remand 

home or other suitable place or institution is not available, in 

the case of a male child only, a police station in which 

arrangements are available or can be made for keeping children 

in custody separately from the other offenders;” 

There is, therefore, no provision in the Act for keeping 

a female child in the police station overnight. In the 

absence of any explanation, it would appear that the girl 

was kept in unlawful custody overnight. It is not a solution 

under the law to keep a female child with an older female. 

Even in the case of a male child, the section provides that 
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such child may be kept in the police station overnight, if 

there is room to keep him separate from other offenders.   

It is noted that a wide discretion is given by the law to 

keep alleged child offenders in ‘a remand home or any 

other suitable place or institution.’ The OC might have 

considered keeping the children in the custody of any 

local government officials or given them to the custody of 

their parents. 

The police personnel must be more alert with regard 

to the provisions of law. Evidently, the Officer-in-charge of 

the Police Station is not aware of the provisions of section 

82 of the Penal Code and sections 13(2), 50, 48, 49(1) and 

2(j) of the Children Act.  

 We find from the record that the children were 

produced before the learned Magistrate on 23.01.2010 at 5 

p.m. We cannot understand why they were produced so 

late in the day or, if they were produced earlier, why they 

could not be dealt with sooner. Again, we note the lack 

appreciation on the part of officials that matters 

concerning children should get priority.  

The Investigating Officer had prayed before the 

learned Magistrate to record the statement of the 

accused under section 164 of the Code of Criminal 
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Procedure. The learned Senior Judicial Magistrate (in 

charge) recorded in the order sheet dated 23.01.2010 as 

follows: 

ÒAvmvgx‡`i‡K wRÁvmvev‡` Av`vj‡Zi wbKU cÖZxqgvb nq †h, kvgxg (9) I 

Zvmwjgv Zv‡`i K…Z K‡g©i djvdj mg¦‡›a †eva m¤úbœ bq| GgZve¯nvq Zv‡`i 

Revbew›` †iKW© Kiv n‡jv bv|Ó  

When the learned Magistrate becomes aware that a child 

is below the age of nine years or a child between the age 

of nine and twelve years is not able to understand the 

consequence of his act, then he should have immediately 

realised that no offence could have been committed and 

he should have immediately released the two children, 

who were obviously not capable of committing an offence 

under the law. The learned Magistrate should have 

reprimanded the police officer for arresting children who 

are incapable of committing an offence and should have 

directed the children to be taken back to their parents 

forthwith. Shocking though it is, the learned Magistrate is 

apparently oblivious of the provisions of the Penal Code.  

We find it outrageous that the learned SJM would be 

so ignorant of the provisions of a fundamental law within 

the criminal justice system, namely the Penal Code. When 

a child is exempt from prosecution either under section 82 

of the Penal Code or upon inquiry under section 83 of the 
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said Code, no question of arrest, custody or handing over 

on bond at all arises. It was wrong for the Magistrate to 

expect that anyone would apply for the bail or custody of 

those two children. They should have been sent to their 

parents immediately.  

It is equally obvious that the learned Magistrate was 

ignorant of the provisions of section 2(j) of the Act. There is 

absolutely no reason why a prison should be considered as 

a place of safety. On the contrary, we find that from the 

year 2003 the High Court has laid down that no children, 

even after conviction, should be found in the jails. We 

cannot accept that the learned Magistrate did not find 

any other suitable place when the Kishore Unnayan 

Kendra in Gazipur is a mere one and half hour's distance 

by road. 

 On 24.01.2010 a bail application was moved on 

behalf of the three children. An application for bail is only 

warranted when a person, against whom an allegation of 

criminal offence is brought, is at all liable to be 

apprehended, prosecuted and kept in custody. No 

question of bail otherwise arises. In such view of the matter 

granting of bail to a seven year old and nine year old, who 

has no understanding about the offence, is unwarranted.  
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We also note from the order of the learned Magistrate 

dated 24.01.2010 that instead of assisting the Court in 

releasing the two non-prosecutable children, the learned 

advocate appearing on behalf of the State, rather drew 

the Court’s attention to the fact that it was a case under 

Narcotics Control Act, thereby hinting at the gravity of the 

offence. The learned Public Prosecutor (PP) or anyone 

appearing on his behalf is equally liable to have a 

thorough knowledge of the provisions of law and to act in 

accordance with the law and, above all, to ensure that all 

others, including the investigating agencies and the 

judiciary, are made aware of the relevant provisions of law. 

It is his duty to assist the Court to come to a just and fair 

decision in accordance with the law. Quite clearly, the 

learned advocate appearing for the State was himself 

ignorant of the law.  

 On 31.01.2010 the matter was transferred to the Senior 

Judicial Magistrate. From the order dated 02.02.2010 it 

appears that the learned advocate appearing on behalf 

of the three children produced their Birth Registration 

Cards, from which it was apparent that the eldest child 

was aged 13½ years and two younger ones were 8 years 

and 6½ years respectively. Having come to such a finding 
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we are astounded that still the learned Senior Judicial 

Magistrate refrained from releasing the two children aged 

8 years and 6½ from the binds of a criminal proceeding.  

 We are told by Ms. Fahima Nasrin that as a result of 

the Suo Motu Rule issued by the High Court Division in 2003, 

there are in existence a National Task Force (NTF) and 

District Task Force (DTF) whose duty it is to meet regularly in 

order to see that no children are languishing in the prisons. 

We are of the view that such task force should also take 

upon themselves the duty to ensure that whenever any 

child is apprehended, an alternative place of custody is 

available for her/him in the immediate vicinity, so that even 

at the weekend or any odd hour of the night children may 

be placed in a place of safety in accordance with law, 

rather than in the police station or in the prison in breach of 

law. Keeping children in a prison in so-called ‘safe custody’ 

is not contemplated by the law and must at all times be 

avoided.  

The children wing of the prison is meant for children 

who have been convicted and who cannot be placed in 

detention in any certified institute in accordance with the 

law. Certainly the children wing in the prisons are not 

meant to be used for children who are kept on remand or 
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simply kept overnight as a place of safety. The prison 

cannot in any event be classified as a place of safety. It 

transpires that a seven year old girl was kept in the female 

ward of the prison. Even that is not sanctioned by the law 

and must be avoided at all costs. The law requires that 

children kept in any confinement, must be kept separate 

from adults and convicted prisoners should not be allowed 

to mix with those under trial. 

Evidently the little girl was kept in the female wing of 

the District Jail in utter violation of the law in every respect. 

 The damage done to the children by placing them in 

prison for their so-called ‘safety’ can never be 

compensated,  but the officials concerned who have 

perpetrated such anguish and misery upon the children 

must be made to realise that what they have done is 

morally wrong and also palpably illegal.  The order sheet of 

the learned Magistrate does not indicate that he 

considered contacting the parents of the children or that 

he took any steps to contact the Probation Officer or any 

other person with a view to sending the children to a place 

of safety. If he had done so, then these matters ought to 

have been reflected in his order sheet. On the other hand, 

the Probation Officer is required to be on duty round the 
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clock and must be available on call at all times. It is the 

failure of the Department of Social Welfare if it is true that 

the Probation Officer was unavailable at the weekend.   

 The learned Senior Judicial Magistrates who dealt with 

the case are in the early stage of their career, but they 

should be more alert that the provisions of law are not 

breached by their orders.  

 Finally, we must again reiterate that section 17 of the 

Act prohibits the publicity in relation to any child who is 

involved in any case or proceeding in any Court under the 

Children Act, which leads directly or indirectly to the 

identification of such child, nor shall any picture of such 

child be published. We appreciate that the newspaper has 

brought to the notice of the public at large the illegality 

which have been committed by the law enforcing 

agencies and the judiciary, but at the same time, we must 

insist that they refrain from identifying children who are 

alleged to have committed criminal offences and are 

again reminded of provisions of 17 of the Children Act and 

the sanction that is provided under section 46 of the 

Children Act.   

 With the above observations the Rule is disposed of.  
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 Let a copy of this judgment be communicated to the 

Secretary, Ministry of Home Affairs; Secretary, Ministry of 

Social Welfare; IGP with the direction to ensure that proper 

training is imparted upon all police officers; Director 

General, Judicial Administration Training Institute (JATI); the 

Registrar, Supreme Court of Bangladesh with the direction 

that a copy be kept in the dossier of the two learned 

Magistrates concerned.    
 

Md. Abu Tariq,J. 
I agree. 
 
 
 
 
 
 
 

 
i  s  m  a  i  l  

 


