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SUMMARY

On 25th January 2014, Tripti Tandon, an advocate practicing in the Supreme Court of India
and specialising on anti-discrimination law, and an activist on the rights of sexual minorities,
addressed a seminar organised by BLAST and Bandhu, with support from UNAIDS.

Bandhu Social Welfare Society (BSWS) working with the sexual minority populations with
approach of rights based initiative to community strengthening and reducing stigma &
discrimination. BSWS envisions a Bangladesh where every person, irrespective of their
gender and sexuality, is able to lead a quality life with dignity, human rights and social
justice. In line with this vision, BSWS is planning to invite Ms. Tripti Tandan from Lawyers
Collective; India to come over Bangladesh and share their experience on dealing with policy
and advocacy in India which also includes issues around 377 and produce a action for BSWS
that would be most appropriate considering the socio cultural context of the country.

Tripti is based at the Lawyers Collective, a non-profit organisation based in India. Tripti in
her presentation first discussed the experiences of the Lawyers Collective in conducting the
landmark case of Naz v Union of India. The petitioner was the Naz Foundation a sexual
health and human rights organisation, working for the collective rights of people living with
HIV/ AIDS causing HIV virus. It had been fighting for the sexual health rights of MSM (men
who have sex with men) for many years, and had wanted to challenge S. 377 anti-sodomy
law effectively acts as barrier to such men seeking out effective medical treatment.

The case challenged the criminalisation of consensual sexual relations between consenting
adult men under S. 377 of the Indian Penal Code, which treated such behaviour as ‘against
the order of nature’. The petitioners had argued that this provision and its application
resulted in violation of fundamental rights which the Constitution provided should be
enjoyed by all Indian citizens, notwithstanding differences of caste, creed, colour, gender,
the last impliedly also covering sexual orientation. They raised the key question of who
could define ‘the order of nature’ and how this should be defined. In this context, they
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argued that this law actually went against
Indian traditions, and was a pre-constitutional
colonial law which could not prevail in the post
– constitutional era.

The Delhi High Court in its landmark judgment,
Naz foundation v Government of NCT of Delhi
and Others (2009) held that consensual sexual
conduct between male adults would not fall
within the scope of the archaic Victorian era S.
377 of the Penal Code of India 1860. Tripti
pointed out that the Court did not strike down
the section as unconstitutional, but ‘read it
down’ effectively reinterpreting its scope. It
could still be used as they held for cases of

child abuse for example. The High Court’s judgment was widely welcomed by rights
advocates and the media. However, it was criticised by religious extremist groups.

The Supreme Court was urged in a review petition, filed by the team at Lawyer’s Collective,
to reconsider their decision to have effectively re-criminalised male same-sex relations, on
grounds that ranged from the prohibition of discrimination based on sex, realisation of
autonomy of individuals, and the right to dignity and privacy.

Criticisms by progressive political parties of the judgment focused on how it had resulted in
denial of choice and personal liberty. These criticisms, strongly reinforced by most of the
media, also clearly identified that the sexuality of a person, expressed on the basis of
consensus and in private, and causing no harm to any other person, should not be a concern
of the criminal justice system. Others also expressed concern at how the recent SC
judgment would
threaten health
rights, particularly of
gay men and others
who may be
inhibited from
seeking medical
treatment for fear of
being stigmatised
and criminalised due
to the operation of
Section 377 of the
Indian Penal Code.

Follow Up:

The Supreme Court of India in a chamber hearing onthe 28thof January 2014 rejected the
review petition however, Anand Grover, Advocate, Supreme Court of India, and lead
counsel representing the Lawyers Collective and Naz Foundation, stated to the press that a
curative petition was to be filed in the Supreme Court as a next step.


